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ABSTRACT
The reflections here expressed aim at further investigating the arguments presented by the
Rio de Janeiro State Public Defender’s Office to the Federal Supreme Court, in the Claim of
Breach of Fundamental Precept, number 442, in which the constitutionality of two types of
crime are discussed: induced or consented abortion practiced by the pregnant woman and
the consented abortion practiced by third parties, with the consent of the pregnant woman
(articles 124 and 126 of the Brazilian Penal Code). This paper sustains that the criminalisation
of abortion represents a death policy for black women. On this basis, the research defends that
racism and the anti-racist dimension of the principle of equality are regarded as the central
analytical keys to solving the constitutional controversy.
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The aim of this research is to launch an anti-racist perspective on the constitutional discussion
surrounding the abortion, sparked by the filing of Claim of Breach of Fundamental Precept
(ADPF) number 442, a lawsuit brought before the Brazilian Supreme Federal Court
questioning the constitutionality of the crime of abortion.2 Based on data collected by
the Rio de Janeiro State Defender’s office, along with indicators from the health field, we
seek to demonstrate that the two types of crime in articles 124 and 126 of the Penal code
not only fail to offer protection to the legal interest it claims to protect, but also reproduce
inequalities that are prohibited by the Constitution.
The argument is developed around three topics that seek to debunk the ‘neutrality’ of the
norms that incriminate abortion, based on the corporeal subordination of black women
who are exposed to a policy of death as a result of its prohibition.

1 • Profile of the women criminalised by the practice of abortion
in the State of Rio de Janeiro
In a report produced by its Board of Study and Research on Access to Justice, the Rio de
Janeiro State Public Defender’s Office, analysed criminal lawsuits brought against women,
under article 124 of the Penal Code.3
Based on a filter by subject matter, the archive presented by the Rio de Janeiro State Court
of Justice indicated 136 lawsuits in progress throughout the state, between 2015 and 2017,
disregarding those files that have already been closed.
Among the presented lawsuits, there were habeas corpus, judicial orders, letters rogatory and
others, and others were unavailable for consultation which meant the final sample involved
55 lawsuits, 42 of which represented criminal lawsuits in which sentencing under article
124 of the Brazilian Penal Code was ascribed to women (“inducing an abortion on herself
or consenting someone else to induce an abortion on her”).
In the first place, the small sample reveals an inconsistency with regards to the high frequency
of abortions among Brazilian women. The National Abortion Research, for example, indicates
that in 2015 alone, around half a million abortions were carried out in Brazil.4
It is necessary, therefore, to emphasise at the outset that this small group of people who
were brought before the Rio de Janeiro Court of Justice in criminal lawsuits, cannot
be considered representative of the totality of women who carried out abortions in the
region in the same period.
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The discrepancy can be explained by the phenomenon of secondary criminalisation,
whereby there is a decision to select, from all the women who practice the crime of aborting,
those who will actually be directed to the criminal justice system.5
In this sense, although the research is absolutely unreliable in scientific terms, given the
total number of women prosecuted by the state as equivalent to the population of women
who actually carried out abortions, it can be used as a reference to understand some of the
trends of the process of criminalisation.
The analysis of the 42 criminal lawsuits, brought under article 124 of the Penal
Code, led to the identification of two distinct groups of people condemned by Public
Prosecution, according to four fundamental factors: i) the method used for pregnancy
termination; ii) how penal action was triggered (criminal notification presented by the
professionals involved in medical assistance at the health centre/family/third party/
the victim herself or as a result of police investigations already in progress); iii)social
indicators (race-colour, level of education, private or public legal assistance); iv) stage
of pregnancy at the time of termination.
The first group is formed by 20 women who carried out abortions with no assistance,
either by themselves or with the help of a third party such as their mother, a friend or their
partner/companion/husband (Group 1).
These cases are characterised by the use of rudimentary methods of pregnancy termination,
with a high risk of death, varying from taking medication illegally sold and abortive teas all
the way to the insertion of objects or chemical substances in the vagina.
In over half the cases, criminal notification was carried out by health centre workers, when
women sought medical attention following predictable complications (in the vast majority
within the public health service. In one case, the pregnant woman was seen in a private clinic).
The racial profile of these 20 young women who were criminalised for self-induced abortion
with no assistance was 60% black, ranging from 18 to 36 years old at the time of the event.
Only 22% of them had completed secondary education – in cases where information on
education was available. The vast majority, 75%, required the legal assistance of a public
defender in order to exercise their right to defense.
In over 80% of the cases where information on stage of pregnancy was available, the women
were more than 12 weeks pregnant at the time of termination. The delay in carrying out the
procedure may be related to fear of being spotted, lack of information about the methods
available or difficulty in organising resources or means for the abortion.
Compared with the second set of cases is made up of 22 women prosecuted as a result of
an already existing police investigation of illegal clinics where they were seen (Group 2).
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They were all caught by police officers when they were in the clinic to carry out the
procedure. This means that, although the termination of pregnancy took place in an illegal
setting, a medical professional was present to carry out the termination (in just one of the
illegal clinics there was no professional with medical training). The risks of complication
and death, therefore, were minimised by the methods used.
We see here a different profile. Ages were more wide-ranging with women from 19 to 40
years old. 53% of the accused were white, 75% had completed 2nd grade and the proportion
of those receiving assistance from the Public Defender’s Office was far lower in comparison
with the first group (only 40% received state legal aid).
Another pattern observed in the second group revealed that women who had access to
illegal clinics carried out an abortion at an earlier stage of pregnancy. In 100% of the cases
with information about the gestation period, the abortion was carried out before the 12th
week, a scenario that presents a lower risk of side effects and mortality. The price paid varied
between R$600.00 and R$4,500.00 (Brazilian Reais).
In all these scenarios, both in unassisted abortion and in those carried out in illegal clinics,
there is one common factor. None of the women was kept in custody during the court case,
none of the women was given sentences of deprivation of freedom and over half the cases
were suspended without the need to send the accused to trial.
While showing the similarity in judicial consequences for both the examined groups – which
would lead to abandoning the possibility of showing a racial hierarchy in the application
of penal norms – the identified patterns should be seen in terms that go beyond the strict
limits of the criminal or judicial process.

2 • The central position of racism in the discussion on the
constitutionality of the types of abortion crimes
As seen, the inconsistency between the number of abortions in Brazil and the actual
application of penal norms is already enough to question whether there is any preventative
function in the types of law analysed. Instead of discouraging the practice of abortion, it is
clear that criminal prohibition encourages risky practices.6
The pattern observed in comparison with the groups of women formally denounced
for practicing abortion is illustrative of the unequal distribution of risk that this legal
categorisation produces.
The methods and care available to each of the groups discussed above, the differing average
gestational period at the time of taking the decision and the social indications of the women
who are prosecuted unveil a cruel inequality that the environment of illegality imposes.
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Factors like income and race are decisive in facing the stigma imposed by the criminalisation
of abortion and in the management of the resources available to the two groups submitted
to illegality, in order for the women to protect their lives.
The majority of the women in Group 2 – white women with higher levels of education
and in a higher income bracket – were able to make quick decisions and were able to access
means to pay for medical assistance. On the other hand, Group 2 – mostly black women
with lower levels of education, not having information and materials, used more basic
methods of termination, with a greater risk of complications. Moreover, in some cases, fear
of an inhuman and stigmatising approach within the public health services led them to
wait a long time before seeking help, which exposed them to an even greater risk of death.
Cross-referencing of the research carried out by the Public Prosecutor’s Office with data
produced by health specialists, confirms the hypothesis of the production and reproduction
of inequalities through criminalisation. The risk of death as a result of terminated pregnancies
is 2.5 times higher for black women than for white women.7
While social inequality impacts on access to health, institutional racism determines the
conditions of assistance to black women, which is the group with the highest exposure to an
unfit access to SUS services, even in cases of women who are employed and earning money
and who have a higher level of education.8
In the research “The colour of pain”,9 published in 2017 by the National School of Public
Health Sérgio Arouca, at the Oswaldo Cruz Foundation – the first analysis covering the
whole country on the influence of race/colour in the experience of pregnancy and birth, it is
clear that the daily functioning of health services carries different benefits and opportunities
depending on race/colour, even when socioeconomic characteristics are similar and
demographic variables are controlled.
Here, we find the reason for the insufficient racialization as a subsidiary concept to ideas
of selectivity and vulnerability10 in the scope of the discussion on constitutionality and the
types of abortion crimes. The incrimination of abortion for Brazilian women is far more
than racial selectivity. It means the exercise of a power of death, discussed by Foucault.11
This means that, through the technology of race, a “biopower” is exercised that takes control
of life in order to manage it and subject it to a complete instrumentalisation.
This sophistication of the exercise of power demands that any discussion on the subject of
abortion must be centred on the true racialised subjects who experience not only a higher
selective incidence of secondary criminalisation, but a real process of material domination.
A scenario such as this, presents the challenge for an epistemic and methodological
turnaround in the application of constitutional norms by the Federal Supreme
Court, so that the issue of race can be transformed into an indispensable analytical
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category for the application of Brazilian law and not just an aspect of socioeconomic
conditions or a factor of vulnerability.
In this second stage of the discussion, the proposal of this research is to provide evidence of
structural racism as an organic component of Brazilian social order, reproduced on a daily
basis by the normal functioning of institutions of the punitive system, as well as of the
health, education, economic and political systems.12
The mechanisms that criminalise abortion do not merely target race as something external
to them, instead, they integrate a set of phenomena, linked to the structure of Brazilian
society, in which race and the penal system are created in tandem and determine which lives
are worthy of protection and who can be left to die.13
Whilst worldwide feminist movements discuss the issue of abortion in terms of
exercising sexual and reproductive rights, the result of private autonomy or the
right over one’s own body, for black Brazilian women exposed to death during the
unsafe practice of abortion, not even the idea of ‘compulsory motherhood’ would be
sufficient to portray their situation.
The black body, the preferred target for forced sterilisation and abusive depositions of
power within the family, is often not even worthy of the recognition of the subordinate,
decisive social role of motherhood.
In creating the conditions for systemic discrimination, the legislative option for a
criminal policy for abortion reinforces the mechanisms that subject black women to
a political regime of sub-citizenship and feeds the continuity of racism, understood
as a historical and political process.14
For these reasons, protection of the constitutional principle of equality in its anti-racist
dimension (article 3, line IV, of the 1988 Constitution) constitutes the epicentre of the
Claim of Breach of Fundamental Precept number 442. In other words, the Supreme Court
is called on to affirm the humanity of Brazilian women at in its most radical conception –
the point of view of the black women.

3 • Who can make decisions about black women’s bodies?
The methodological turnaround proposed here challenges the paradigm of positivist
normativism that, by reducing Law to a set of legal norms, hides other aspects of the
complex judicial phenomenon that includes ethics, politics and, economics.
We present as the final problem then, the legitimacy of the majority decision to incriminate
the practice of abortion by women, a recurring argument in debates on the subject.
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The lens of legal formalism strategically silences the conditions of power that are
behind the production of the law itself. Moreover, with this, the law gains legitimacy
as the expression of the general will of the political body resulting from an assembly
constituted in equal conditions.15
However, if the legal norm is produced by institutions that reflect structures of unequal
distribution of power – like racism and patriarchy – laws are often an extension of the
political power of the group that holds institutional power.
An emblematic example from history is the Constituent of 1987-1988, a sexual and racial
pact signed by 594 members of parliament, predominantly white men, with only 26 women
representatives and only one of them black, Benedita da Silva.16
In this scenario, black women did not have, and still do not have in the current configuration
of the political system, a space to participate in deliberation on legislation which reinforces
the democratic reasons why constitutional jurisdiction assumes its point of view, in order to
recalibrate this reciprocity of forces.
When the Law is supportive of projects of systemic discrimination, as we have seen to be
the case in the criminalisation of abortion, it is necessary to look beneath the surface, in
order to identify the implications of rules that are seemingly neutral and democratically
discussed, that actually represent the perpetuation of a situation of subordination of groups
that have been historically discriminated against.
And this is the case of the ADPF number 442, that hopes to make way for taking a stand
regarding the interpretation of constitutional norms in Brazil, in order to provide ample
protection of the human dignity of black corporeality.
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