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ABSTRACT

Restrictions to civil society that were first identified as part of the Global South landscape are
increasingly present in the Global North, impacting organisations and social movements in both
hemispheres. Besides the more direct impact on funding, the closing of democratic spaces in the
North removes important positive symbolic references for the South and unveils a new normal
for democracy, in which the public interest is not at the centre. How can activism in the North
and South respond to that and mobilise public opinion to support the defence and expansion of
a rights-based agenda and maintain dissent, crucial for democracy?
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1 ¢ Introduction

I have been working with civil society groups since 2003 but it was only in mid-2015
that I came across the term, “closing or shrinking of civic space”, for a phenomenon
that I had experienced while accompanying groups all over Brazil and Latin America.
At first, I heard the term almost exclusively in reference to role of the state in designing
and enacting legislation and controls for civil society.

But increasingly the definition encompasses restrictions that trample on the possibility
of civil society to influence the defence of the public interest and to voice dissent, led
by state and non-state actors, nationally and internationally. And whereas the issue of
shrinking civic space was initially considered a Global South problem, increasingly we
see negative news coming from the North in regard to the promotion of democratic
values and human rights and which undoubtedly fit within the definition of “shrinking”.
Unthinkable episodes of repression of protests, surprising election results and restrictive
legislation - that seem out of place in established democracies — are starting to pile up.
Be it the concerning approval of anti-protest laws in the United States of America (US),"
or the continued lack of guarantees for freedom of association for trade unions in South
Korea.” In the European Union (EU) alone, a closer analysis shows that “only 13 of 28
EU member states now have ‘open’ civic space, an uncomfortable statistic for the leaders
of a union founded on the values of democracy and human rights.”

This article will examine how these restrictions on civil society in the Global North extend
to and have an impact on civic space in the Global South before offering suggestions as to
how civil society can best respond to this concerning trend.

2 * The domino effect

Perhaps the most obvious way in which the Global North is influencing restrictions currently
seen in the South is through “copycat” restrictive legislation, in particular the question
of antiterrorism legislation. The Financial Action Task Force (FATF) — an independent
international body comprised of member governments and often described as the most
powerful organisation you have never heard of — was established during a G-7 meeting in
1989 to generate recommendations to prevent money laundering from drug trafficking.
But after 9/11, the Global North originated group took upon itself to also recommend
measures to prevent terrorism financing. It is currently housed, administratively, at the
Organisation for Economic Co-operation and Development (OECD).

As much as counterterrorism measures are needed and welcome, they need to be designed
proportionally to the risks posed. For a long time, these risks were not factored into
the evaluation of a country’s attention to their counterterrorism architecture. One of
FATF’s recommendations, Recommendation 8, was amended in mid-2016 after intense
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lobbying from civil society under the Global NPO Coalition on FATE, to acknowledge
that “not all NPOs are at risk and directs countries to undertake a risk based approach
when considering terrorism financing measures”.* Recommendation 8, as originally
drafted, stated that non-profit organisations were “particularly vulnerable” to be used as
channels for terrorism financing. This careless recommendation caused many countries
— both in the South and North — to, alongside creating and renewing antiterrorism
laws, create and increase obstacles for registration of civil society organisations or
for the receipt of foreign funds, with a huge impact on banking regulations for non-
profits.” One concrete example is the implementation of the counterterrorism standards
in India. Alongside financial regulations, the standards included a set of measures that
did not apply to funding of terrorist organisations. Combined with other restrictive
laws in place, these measures helped to justify the revocation of operation licences for
more than 13,000 NGOs, especially those that were political in nature or that received
foreign funding and were presented as a risk to the national interest.®

In addition, it is not uncommon for antiterrorism laws to have a never-ending cycle of
reforms and add-ons, such as what has happened in the Turkey or in Chile.” In the case
of Chile, the first law was approved in 1984. Since then it has received four amendments:
in 1991, 2003 and 2011 (with two different bills approved), not to mention the required
adjustments to the Criminal Code in 2002 and 2005. In Turkey the same logic was applied.
The law was first approved in 1991 (Act 3713) and then adjusted in 1995, 1999, 2003,
2006, 2010 and 2013. In both cases, there is ample evidence of the misuse of those laws to
target dissent. In Chile there is the well-known case of the accusation of terrorism against
Mapuche indigenous groups® for which the country was condemned at the Inter-American
Court of Human Rights.” In Turkey, numerous politicians, reporters and activists were
prosecuted through its wide-reaching terrorism legislation.'

The understanding of this modus operandi in which governments increasingly use
antiterrorism laws to target dissent helped to shape the organising, advocacy and policy work
taken forward by Brazilian groups to oppose the approval of one such law in the country.
In order for Brazilian organisations and social movements to understand the enormity
of the threat brought by a new and unnecessary piece of antiterrorism legislation,'" fast
tracked in early 2016, it was crucial to understand what impact similar laws had brought
to Chile, Turkey, the US, the UK and others.'? Although the obvious motivation for the
law was the impending Olympic Games of Rio 2016, the pressure that FATF exerted itself
was considerable. FATF’s influence on the approval of the antiterrorism law in Brazil was
tracked to the first draft of the legislation."? It was drafted jointly by the Justice Minister
and the Finance Minister, who had attended the World Economic Forum in Davos and
returned to Brazil convinced that being part of FATF’s dirty list for not attending fully its
recommendations would damage the country’s ability to attract Foreign Direct Investments
(EDI). Although the law ended up being approved, the efforts undertaken by civil society
developed a greater understanding of the threats of criminal laws against politically
motivated movements and generated an informal coalition attentive to these risks.
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There is also another element to consider in the domino effect that restrictions have
around the globe: what happens when the funders are the ones, if not leading, but at least
feeding the restrictive measures? The US government, one of the world’s largest donors,"
has strongly pushed for antiterrorism measures after 9/11 and the security framework
it has put in place puts activism at risk. One of those measures is the well-documented
negative impact of the case Holder v Humanitarian Law Project, in which the Supreme
Court decided against the Humanitarian Law Project. The court relied on the prohibition
in the Patriot Act on providing material support to foreign terrorist organisations to
declare that any assistance given to a group considered terrorist by the government could
legitimise it and therefore, is prohibited. The case is considered a major blow to freedom
of speech and association.”” Other episodes include the last election results in the US,'*
the inhumane reaction of European countries to refugees and migrants, the UK’s efforts
to break the link between its human rights framework and the European Court of Human
Rights'” or the punishment of organisations for political stances (such as ATTAC" in
Germany'’). These episodes, as others alike in both hemispheres, are too often defended
by politicians and the commercial media as the only way forward to guarantee growth
and progress, while human rights are increasingly presented as just an added cost.

These kinds of setback in the Global North are striping the South of positive examples.
Not only that, but it is creating an environment in which taking restrictive measures against
civil society is seen by governments everywhere to be acceptable — because the US and other
Northern governments are doing it. Consequently, Northern governments have reduced
legitimacy to criticise Southern governments on the issue.

3« Funding and solidarity

As well as the issue of the Global North driving restrictions in the South based on
northern governments’ legislative and policy agendas, there is also a concerning trend
in the North that is seeing funding for civil society come under pressure — both from
individuals and government agencies.

The UK-based Charities Aid Foundation produces a yearly survey on global giving by
individuals. The most recent survey shows that all the developed countries that were ranked
in the top 20 most generous nations experienced a decrease in fundraising in 2016.%
While this may be due to poor economic indicators, it can also be interpreted to reflect the
increased anti-European sentiment felt across EU countries. This sentiment, aligned with
the rise of populism, could be making Europeans more reluctant to donate to civil society
groups that do not follow nationalistic worldviews or that are not acting locally.

Similarly, at the level of national government, an analysis by the European Parliament shows

that its member states are puzzled by the current context and that they are choosing to
support “uncontroversial, development CSOs as it has become harder to engage with more
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political organisations. In some cases this has helped keep some link to civil society open;
in many cases, however, critics say it has inadvertently helped regimes isolate outspoken
civil society opponents under the guise of partnering with the EU on development policy.
In its high level diplomacy the EU can still be strikingly cautious in confronting regimes
engaged in brutal civil society crackdowns. The general direction of EU security policy
often undercuts efforts to hold the shrinking space problem at bay.”*'

Since the concept of philanthropy and government aid is still being developed in many
countries of the South, especially the kind that supports independent political work that
aims to guarantee an open civil society, this non-controversial approach of the EU and its
member states and many other donors is deeply concerning.

Even more immediate than limiting the development of a culture of philanthropy in the
Global South, when funding is cut in the North this can only mean that funding will be
cut in the South, too.?* A direct example is President Donald Trump’s decision to increase
restrictions to abortions provided with US funding, known as the global gag rule. This
measure was re-introduced by Trump to please his supporters and the more conservative
sector of the Republican party. It will mean that USD 8.8 billion will not be used in sexual
reproductive rights programmes around the world.” This decision will impact globally how
organisations and movements focusing on women’s health shape their work.

4 « Reputation in peril

About a year ago, a quick conversation with a human rights defender from the Northeast
of Brazil provided another angle to this debate on the closing of civic spaces. Sipping
unpretentiously on his coffee, he reminded me that the biggest threat to his work was not
funding cuts or restrictive regulations on non-profits, but the defamation of his character
and his work, which impacted him, his family, their safety and the validity of causes he
defended. It did not help that, around the same time, a primetime Brazilian soap opera
featured a villain presenting himself as a human rights lawyer, linked to none other than

Amnesty International,*

as a disguise for his criminal activities. In addition to the law,
society’s perception of those working on behalf of civil society is a critical battleground
for the preservation of civic space. Discrediting the courage and the motivation of
activists is an age old tactic, as history shows; being the use of the Red Scare discourse
to discredit the labour movement is the early 1920s in the US, or in South Africa,
during the apartheid regime, to discredit the African National Congress (ANC) and the
anti-apartheid movement. As far back as the 1790s, supporters of slavery tried to link

abolitionism to Jacobinism, a pejorative expression for radicalism.
While I was working for the Brazil office of a British development organisation, I was

able to observe firsthand the restrictive effect of distrust on civil society actors. Often 1
needed to intervene with a local bank branch, to guarantee the disbursal of funds to small
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organisations such as a local women’s social movement. The bank manager would enjoy
exercising his power and ask for an enormity of documents and references to clear the
transfer. His excuse? That he was simply following strict banking regulations, which both
he and I knew had little to do with financial responsibility and money laundering risks,
but more to do with his judgment of the rural activists, their social class and their work in
impoverished regions in the south of Brazil.

Naively, at one point in life I believed activists and social movements from the North
were insulated from this kind of harassment and criminalisation that defenders and
groups suffer in the South,” where colonialism, neo-colonialism, authoritarianism and
clientelism all play a part in trying to erase dissent. To a generation of activists from the
South, the North, especially Europe, had been the locus for the institutionalisation of
rights-based frameworks and a model to be reached.

However, this struggle for the reputation of civil society is not endemic to the Global South.
Despite its stronger democratic heritage, the North is not immune to the undermining of

%% and the human rights framework. The attacks on the Hungarian civil society”

activism
perpetrated by the current government of Prime Minister Viktor Orban shows this clearly,
with constant defamation of organisations, a history of harassment that included an episode
of police raidings in 2014 and the adoption of a new and terrible NGO law.?® In Poland,
Ukraine, and beyond Eastern Europe, organisations are being discredited in the official
discourse as if they were not an integral and crucial part of democracy. And once those
discourses are in motion, with restrictive regulations that follow them, it is harder for civil
society in the South to point to alternative models of participation and social control when

Northern arrangements are eroding fast.

Attacking reputations and delegitimising the role of civil society in the promotion and
defense of rights is not unplanned. It is built as a strategic goal for both state and non-
state actors that intend to channel efforts and gather public support to focus the agenda on
growth, profits and consequently, protecting the interests of a bureaucratic or corporate elite.

Placed between these increasingly colluding sectors of society — the state and business —
civil society has a crucial role that was well defined by the then United Nations Special
Rapporteur Maina Kiai, “Civil society occupies the space between state and the market,
often playing a countervailing as well as a complementary role against the two forces that
are increasingly finding common ground and excluding the majority of people.”

To guarantee that restrictive policies are not met with protests, states — by their own
initiative or under pressure from corporations, churches and criminal organisations
— are increasingly putting in place mechanisms to silence dissonant voices either
by force or by persuasion. It can be the arrest of activists such as the young people
protesting the impeachment of Brazilian president Dilma Rousseff, framed by an
undercover soldier®® and responding to criminal charges for the intention to commit
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violent acts during a march. Or measures that go against a rights-based approach but
have popular appeal, such as anti-immigration policies.

There is a battle for narratives that generates an environment in which civil society is viewed
with distrust and its demands are not seen as universal, but as claims based on privilege and
favour. The just protection of human rights defenders likewise is seen as special treatment.”!

5 « Dissent is powerful

In order to deal with these increasingly powerful forces, which are less and less worried
about the appearance of their intentions and clearly pushing a negative view of civil society,
activists need to strengthen themselves and their groups and look to new ways of working.

Historically excluded communities and groups — from the North and South — are
demonstrating their power and learning from each other. The indigenous activism against
the Dakota Access Pipeline in the US, for example, builds on the resistance of Unistot’en
in Canada that since 2009 was able to cancel five of the seven pipelines planned for their
territory.> Or the Mesoamerican women like Berta Cdceres,” fighting the commodification
of nature and natural resources, and inspiring support to their causes and activism in new
groups. And the incorporation of new tools for activism, such as the use of internet, to
gather support for groups such as the activist Black Lives Matter that has used a strong digital
presence and a very recognised hashtag to spark public debate and complement its offline
organising work for racial justice. Voices that do not find a channel in traditional corporate
media are able to find ways to speak and talk about their struggles using the internet.

However, it is building alliances that is critical in this fight to protect civil society, between
different movements and also between local, national, regional and international spheres.
During my time at the UK development organisation in Brazil, I lost count of how
many petitions we were called to sign. It still mattered that an international organisation
agreed with the objective of the petition and it did not matter if its funds were involved
or not. The Brazilian environmental movement is a good example. It has a history of
international engagement, through funding but mostly through political engagement,
which has helped to bring legitimacy to its cause. This engagement also helped to provide
the rhetoric to criticise the movement, by claiming its international backing is a threat and
an interference in the national sovereignty with the foreign interest wanting to control
the Amazon. But with these broader alliances, forest protection eventually became seen
by the Brazilian public opinion as something important to safeguard, which was never
the case with environmental rights defenders. Consequently, Greenpeace is easily able to
fundraise for forest protection with individual, Brazilian donors. While fundraising for
protection of indigenous groups still requires sources from abroad. This international
solidarity helps to influence how public opinion sees their own issues and can still give
another layer of legitimacy and validity for the demands raised by local groups.
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In this moment of fierce dispute of narratives around the role of the state and the role of
civil society, any extra weight is appreciated to help make the case for the protection of civil
liberties as a pillar for democracy. International engagement between civil society in the
two hemispheres has therefore never been so important. And learning from others carries a
renewed importance in such challenging times.>* Groups in the North can benefit greatly
from combining their own expertise in carrying out work in more “normal” times together
with the enormous experience Southern groups have of dealing with the double burden of
not only building strategies for their issues but also for the particular environment in which
they operate. Partnerships and solidarity are the nucleus of any response to the threats to
civil society. Building bridges with new allies and renewing ties with old ones can provide
opportunities to generate knowledge and build narratives that resonate with the public
opinion and bring support to holding governments and corporations accountable for their
actions when they disrespect rights. Having others support and participate in your struggle
will provide a sense of comfort and safety, much needed for activists and defenders dealing
with destruction and violence on a daily basis.
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