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PRESENTATION

SUR 18 was produced in collaboration with the organiza-
tions Article 19 (Brazil and United Kingdom) and Fundar
(Mexico). In this issue’s thematic dossier, we have published
articles that analyze the many relationships between infor-
mation and human rights, with the ultimate goal of answer-
ing the questions: What is the relationship between human
rights and information and how can information be used to
guarantee human rights? This issue also carries articles on
other topics related to today’s human rights agenda.

Thematic dossier:
Information and Human Rights

Until recently, many human rights organizations from the
Global South concentrated their activities on the defense
of freedoms threatened by dictatorial regimes. In this con-
text, their main strategy was whistleblowing, closely linked
to the constant search for access to information on vio-
lations and the production of a counter narrative capable
of including human rights concerns in political debates.
Since they found no resonance in their own governments,
the organizations very often directed their whistleblowing
reports to foreign governments and international organi-
zations, in an attempt to persuade them to exert external
pressure on their own countries.*

Following the democratization of many societies in
the Global South, human rights organizations began to
reinvent their relationship with the State and with the
system’s other actors, as well as how they engaged with
the population of the countries where they were operating.
But the persistence of violations even after the fall of the
dictatorships and the lack of transparency of many govern-
ments from the South meant that the production of coun-
ter narratives continued to be the main working tool of
these organizations. Information, therefore, was still their
primary raw material, since combating human rights vio-
lations necessarily requires knowledge of them (locations
where they occur, the main agents involved, the nature of
the victims and the frequency of occurrences etc.). Their
reports, however, previously submitted to foreign govern-
ments and international organizations, were now directed
at local actors, with the expectation that, armed with in-
formation about the violations and endowed with voting
power and other channels of participation, they themselves
would exert pressure on their governments. Furthermore,
after democratization, in addition to combating abuses,
many human rights organizations from the Global South
aspired to become legitimate actors in the formulation of
public policies to guarantee human rights, particularly the
rights of minorities that are very often not represented by
the majority voting system.

In this context, the information produced by the pub-
lic authorities, in the form of internal reports, became
fundamental for the work of civil society. These days, or-
ganizations want data not only on rights violations com-
mitted by the State, such as statistics on torture and po-

*K. Sikkink coined the term “boomerang effect” to describe
this type of work by civil society organizations from countries
living under non-democratic regimes.

lice violence, but also activities related to public manage-
ment and administration. Sometimes, they want to know
about decision-making processes (how and when decisions
are made to build new infrastructure in the country, for
example, or the process for determining how the country
will vote in the UN Human Rights Council), while at other
times they are more interested in the results (how many
prisoners there are in given city or region, or the size of
the budget to be allocated to public health). Therefore, ac-
cess to information was transformed into one of the main
claims of social organizations working in a wide range of
fields, and the issue of publicity and transparency of the
State became a key one. This movement has scored some
significant victories in recent years, and a growing number
of governments have committed to the principles of Open
Government** or approved different versions of freedom
of information laws.***

This legislation has played an important role in the
field of transitional justice, by permitting that human
rights violations committed by dictatorial governments
finally come to light and, in some cases, that those re-
sponsible for the violations are brought to justice. In their
article Access to Information, Access to Justice: The
Challenges to Accountability in Peru, Jo-Marie Burt and
Casey Cagley examine, with a focus on Peru, the obstacles
faced by citizens pursuing justice for atrocities committed
in the past.

As the case of Peru examined by Burt and Cagley
demonstrates, the approval of new freedom of informa-
tion laws no doubt represents important progress, but the
implementation of this legislation has also shown that it is
not enough to make governments truly transparent. Very
often, the laws only require governments to release data
in response to a freedom of information request. They do
not, therefore, require the State to produce reports that

**The Open Government Partnership is an initiative created
by eight countries (South Africa, Brazil, South Korea, United
States, Philippines, Indonesia, Mexico, Norway and United
Kingdom) to promote government transparency. The Decla-
ration of Open Government was signed by the initial eight
members in 2011, and by the end of 2012 the network had
been joined by 57 nations (Available at: http://www.state.
gov/r/pa/prs/ps/2012/09/198255.htm). The initiative takes
into account the different stages of public transparency in
each of the member countries, which is why each country
has its own plan of action for implementing the principles
of open government. More information on the initiative is
available at: http://www.opengovpartnership.org.

***[n 1990, only 13 countries had some form of Freedom of
Information legislation (Cf. Toby Mendel. 2007. Access to in-
formation: the existing State of affaire around the world. In.
VILLANUEVA, Ernesto. Derecho de la informacion, cultu-
ras y sistemas juridicos comparados. México: Universidad
Nacional Auténoma de México). By 2010, however, appro-
ximately 70 countries had adopted such a law. (Cf. Roberts,
Alasdair S.2010. A Great and Revolutionary Law? The First
Four Years of India’s Right to Information Act. Public Ad-
ministration Review, vol.70, n. 6, p. 25-933.). Among them,
South Africa (2000), Brazil (2012), Colombia (2012), Sou-
th Korea (1998), India (2005), Indonesia (2010), Mexico
(2002) and Peru (2003).



make the existing data intelligible, nor to release the infor-
mation on their own accord. The problem is exacerbated
when the State does not even produce the data that is
essential for the social control of its activities. Another
area in which transparency is deficient is information on
private actors that are subsidized by public funding, such
as mining companies, or that operate public concessions,
such as telecommunications providers.

Many organizations from the South have spent time
producing reports that translate government data into com-
prehensible information that can inform the working strate-
gies of organized civil society or the political decisions of
citizens. Human rights organizations have also pressured
their governments to measure their performance against
indicators that can help identify and combat inequalities
in access to rights. This is the topic of the article by Laura
Pautassi, entitled Monitoring Access to Information from
the Perspective of Human Rights Indicators, in which the
author discusses the mechanism adopted recently by the
Inter-American System of Human Rights concerning the
obligation of States-Parties to provide information under
article 19 of the Protocol of San Salvador.

The relationship between information and human
rights, however, is not limited to the field of government
transparency. The lack of free access to information pro-
duced in the private sphere can also intensify power im-
balances or even restrict access to rights for particularly
vulnerable groups. The clearest example of this last risk
is the pharmaceutical industry, which charges astronomi-
cal prices for medicines protected by patent laws, effec-
tively preventing access to health for entire populations.
The privatization of scientific production by publishers of
academic journals is another example. The issue gained
notoriety recently with the death of Aaron Swartz, an
American activist who allegedly committed suicide while
he was the defendant in a prolonged case of copyright vio-
lation. Sérgio Amadeu da Silveira opens this issue of SUR
with a profile of Swartz (Aaron Swartz and the Battles
for Freedom of Knowledge), linking his life to the current
struggles for freedom of knowledge given the toughening
of intellectual property laws and the efforts of the copy-
right industry to subordinate human rights to the control
of the sources of creation.

Since the internet has taken on a crucial role in the
production and dissemination of information, it is natural
for it to have become a battleground between the public
interest and private interests, as illustrated by the Swartz
case. On this point, civil society and governments have
sought to adopt regulations intended to balance these two
sides of the scale, such as so-called Internet Freedom, the
subject of another article in this issue. In Internet Free-
dom is not Enough: Towards an Internet Based on Human
Rights, Alberto J. Cerda Silva argues that the measures
proposed by this set of public and private initiatives are
not sufficient to achieve their proposed goal, which is to
contribute to the progressive realization of human rights
and the functioning of democratic societies.

The importance of the internet as a vehicle of commu-
nication and information also means that internet access
is now a key aspect of economic and social inclusion. To
correct inequalities in this area, civil society organizations
and governments have created programs aimed at the so-
called “digital inclusion” of groups that face difficulty
accessing the web. Fernanda Ribeiro Rosa, in another ar-
ticle from this issue’s dossier on Information and Human
Rights, Digital Inclusion as Public Policy: Disputes in the
Human Rights Field, defends the importance of address-

ing digital inclusion as a social right, which, based on the
dialogue in the field of education and the concept of digi-
tal literacy, goes beyond simple access to ICT and incorpo-
rates other social skills and practices that are necessary
in the current informational stage of society.

Non-thematic articles

This issue also carries five additional articles on other rel-
evant topics for today’s human rights agenda.

In Development at the Cost of Violations: The Impact
of Mega-Projects on Human Rights in Brazil, Pétalla
Branddo Timo examines a particularly relevant contempo-
rary issue: the human rights violations that have occurred
in Brazil as a result of the implementation of mega de-
velopment projects, such as the Belo Monte hydroelectric
complex, and preparations for mega-events like the 2014
World Cup.

Two articles address economic and social rights. In
Land Rights as Human Rights: The Case for a Specific
Right to Land, Jérémie Gilbert offers arguments for the in-
corporation of the right to land as a human right in interna-
tional treaties, since to date it still only appears associated
with other rights. In Reaching Out to the Needy? Access
to Justice and Public Attorneys’ Role in Right to Health
Litigation in the City of Sdo Paulo, Daniel W. Liang Wang
and Octavio Luiz Motta Ferraz analyze legal cases related
to the right to health in S&do Paulo in which the litigants
are represented by public defenders and prosecutors, in or-
der to determine whether the cases have benefited the most
disadvantaged citizens and contributed to the expansion of
access to health.

Another article looks at the principal UN mechanism
for the international monitoring of human rights. In The
United Nations Human Rights Council: Six Years on,
Marisa Viegas e Silva critically examines the changes in-
troduced to this UN body in the first six years of its work.

In Human Rights, Extradition and the Death Pen-
alty: Reflections on the Stand-Off between Botswana and
South Africa, Obonye Jonas examines the deadlock be-
tween the two African nations concerning the extradition
of Botswana citizens who are imprisoned in South Africa
and accused in their country of origin of crimes that carry
the death penalty.

Finally, Antonio Moreira Maués, in Supra-Legality of
International Human Rights Treaties and Constitutional
Interpretation, analyzes the impacts of a decision in 2008
by the Supreme Court on the hierarchy of international
human rights treaties in Brazilian law, when the court ad-
opted the thesis of supra-legality.

This is the sixth issue of SUR published with funding and
collaboration from the Carlos Chagas Foundation (FCC).
We would like to thank the FCC once again for its crucial
support of Sur Journal since 2010. We would also like to
express our gratitude to Camila Asano, David Banisar, Da-
vid Lovatén, Eugenio Bucci, Félix Reategui, Ivan Estevao,
Jodo Brant, Jorge Machado, Julia Neiva, Luis Roberto de
Paula, Marcela Viera, Margareth Arilha, Marijane Lisboa,
Mauricio Hashizume, Nicole Fritz, Reginaldo Nasser and
Sérgio Amadeu for reviewing the articles submitted for this
issue of the journal. Finally, we would like to thank Laura
Trajber Waisbich (Conectas) for the insights on the rela-
tionship between information and human rights that pro-
vided the foundation for this Presentation.
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ABSTRACT

In 2006, the Human Rights Council was established within the United Nations to
replace the Commission on Human Rights, which had been in existence since 1946. The
creation of the new body was justified by the need to combat some of the weaknesses

of the Commission, particularly its excessive “politicization”, and to establish a body
that could respond more quickly to situations of human rights violations. This article
aims to critically analyze the impact of the changes introduced in these early years of

the Council’s work, while also questioning the validity of politicization as an argument
for the dissolution of the UN’s main human rights body. The article is based on the
conclusions of the author’s doctoral thesis on the same subject, defended in December
2011 at the Carlos III University of Madrid.
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THE UNITED NATIONS HUMAN RIGHTS COUNCIL:
SIXYEARS ON*

Marisa Viegas e Silva

1 Introduction

As is widely known, the United Nations human rights protection system in 2006
underwent major institutional reform: the Commission on Human Rights was
dissolved and in its place the Human Rights Council was created.

The Commission on Human Rights had functioned for 60 years as the
principal body concerned with the defense of human rights within the universal
protection system. It was essentially a political and intergovernmental body, which
gained ground and expanded its functions over the years. It was responsible for the
creation of the principal human rights treaties (such as the Universal Declaration)
and the development of the non-conventional human rights protection mechanisms,
including the 1503 complaint procedure and the special procedures (special
rapporteurs, working groups, among others).

Despite the recognized achievements of the Commission over the course of its
tenure, in its later years the body was the target of numerous criticisms. These were
primarily related to the excessive political interference in decision making, which
is known in UN lingo as “politicization.” These criticisms culminated in the UN
reform process and in the need to establish a body with a greater capacity to react
to human rights violations. This was the context that led to the replacement of the
Commission with a Council, in 2006.

The first years of the Council’s work involved an initial stage of institution-
building, when the mechanisms and procedures of the new system were defined,
the subsidiary bodies were dissolved and renewed, the mandates of the special
rapporteurs were reviewed and a new procedure was put in place — the Universal
Periodic Review, which is frequently described as the major distinction of the new

*This article summarizes the main ideas defended in the doctoral thesis “EI| Consejo de Derecho Huma-
nos de las Naciones Unidas”, defended at the Carlos III University of Madrid, Spain, in December 2011.

Notes to this text start on page 112.
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system. The document resulting from this restructuring process was Human Rights
Council Resolution A/HRC/5/1 of 2007. This document, together with Resolution
60/251 of 20006, establishes the foundations for the work of the newly-created body.

Observing the provisions of Resolution 60/251, in the first half of 2011 the
Council submitted itself to a double review process, which included an internal
review of its work and functioning in its first five years of existence and a review
by the General Assembly of the pertinence of raising the status of the Council to a
subsidiary body of the UN.

The UN Human Rights Council maintained its headquarters in the city
of Geneva, in Switzerland (in the same offices as the Commission), and began its
activities in the same year it was created. It was tasked with consolidating a system of
human rights protection based on the advances of the Commission, while overcoming
the problems that hindered its predecessor. Consequently, the Council differs from
the Commission in the following ways, among others:

1) Concerning its structure, the Council was created as a subsidiary body of the General
Assembly, not of the Economic and Social Council like the Commission. This
modification is directly related to the proposal for the Human Rights Council
to be a principal organ of the UN;

2) The Council began to enjoy a semi-permanent status, in the sense that the regular
sessions of the body are split up, so the Council can meet several times a year
instead of just once, as was the custom for the former body. Therefore, the Council
holds three regular sessions per year, with a total duration of at least ten weeks,
and it also has the flexibility to hold a special session at any time. This change
is related to the need to establish a body that can provide quicker responses to
situations of human rights violations;

3) The new body also suffered a slight modification in the number of members and
in the selection criteria of its members. The number of members was reduced
from fifty-three at the time of the Commission to the current number of forty-
seven. Similarly, a direct, individual and secret ballot system was established to
select these members; the number of seats per regional group was modified; the
number of reelections was restricted to prevent the existence of de facto permanent
members, a problem which was common in the Commission; State candidates
were encouraged to make voluntary campaign commitments and pledges; the
obligation was established for Council members to be the first to submit to the
Universal Periodic Review; and the possibility was introduced to suspend member
States that commit serious human rights violations;

4) The subsidiary bodies that existed at the time of the Commission on Human
Rights were either dissolved or renewed, most notable being the dissolution of
the Commission’s primary technical advisory body: the Sub-Commission on
the Promotion and Protection of Human Rights;

5) In relation to the non-conventional mechanisms, General Assembly Resolution

98 B SUR-INTERNATIONAL JOURNAL ON HUMAN RIGHTS
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60/251 that created the Council provided for a review and improvement of the
system of Special Procedures and of Procedure 1503 (complaint procedure);

6) Concerning the functions of the Council, the new body has basically the same
mandate as the Commission, which consisted of activities related to drafting
resolutions, promotion and protection, with the addition of the Universal Periodic
Review;

7) Finally, a mechanism was introduced called the Universal Periodic Review, to
examine the human rights situation of all UN Member States. This universal
examination was conducted over a four-year period in the first cycle and, for the
second cycle, it is expected to take four and a halfyears. The objective of the review
is to permit all States to be treated equally and to avoid partiality when it comes
to deciding which countries will have their human rights situations evaluated by
the Council, a matter directly related to the debate on combating politicization.

In this article, we shall not revisit the details of the already much-debated institutional
transition from Commission to Council. Instead, we shall move directly to a reflection
on the impact of the modifications introduced by the Council in its early years of
activity, in order to demonstrate both the weakness of the politicization argument as a
Justification to dissolve the Commission and the inadequacy of the remedies used ro achieve
the proposed objective to combat politicization. Let us, then, analyze these modifications.

2 On the status as a subsidiary body of the General Assembly

Although the Human Rights Council has maintained the same subsidiary nature
as the Commission on Human Rights, it was created as a subsidiary body of the
General Assembly instead of the Economic and Social Council in order to increase
its legitimacy and importance. Even though this did not represent a major change
in the status of the new body from a purely formal point of view, it was significant
from a political perspective (BOYLE, 2009, p. 12).

This is due to the authority of the General Assembly as the primary UN forum,
as well as being the only one where all member nations are represented, which gives
human rights a new visibility, an essential requirement for the international protection
of these rights. In this sense, the change of name from Commission to Council was
a political strategy, and not simply nominal, to bring the Human Rights Council
closer to the Security Council and the Economic and Social Council.

It is important to put into context the debate that called for the Human
Rights Council to be a principal organ of the United Nations. A central part of what
prompted the reform of the human rights institutions in the UN can be attributed
to the growing importance that these rights had been acquiring in the organization
over the decades, until they were recognized as one of the pillars of the UN system,
together with development and security. According to this logic, if the other two
pillars have their own councils (Security Council and Economic and Social Council)
recognized in the United Nations Charter as principal organs, then human rights
should likewise have their own council, also with the status of a principal organ.

18 SUR 97-113 (2013) m 99
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In formal terms, it is worth noting that Resolution 60/251, which created the
Human Rights Council, stipulated that the subsidiary status was to be reviewed after
five years, in order to decide whether to elevate its status to a principal organ of the
UN. The difficulty of such an upgrade lies not only in the political consequences of
the decision, but also in formal issues, such as the difficulty of modifying the United
Nations Charter, a fundamental condition for creating a new principal organ.

In its 2011 review, the General Assembly decided to retain the Council as a subsidiary
body, while providing for a new debate in the future, which shall occur between 10 and 15
years after this first review. Therefore, despite the unquestionable consistency of the claims
that human rights, just like development and security, should have their own principal
organ within the UN system, it can be concluded based on the 2011 review process that
the outlook of the various different UN Member States has not evolved substantially in
recent years. In this respect, without overlooking the importance of giving human rights
the institutional status they deserve in the UN, we do not believe, from a practical point
of view, that raising the status of the Council to a principal organ is either crucial for the
effective functioning of the body or to correct the weaknesses that affected its predecessor.

This is because if we look at the work of the Commission on Human Rights,
in its role as a subsidiary body of the Economic and Social Council, there is little
denying that it was an operative and functional body that achieved many important
results over its sixty-year existence. Indeed, the Commission amassed so many
positive results over the years that a movement emerged to weaken it as a system. In
this context, its status as a subsidiary body of a principal organ of the UN does not
appear to have posed a serious obstacle to the performance of its functions. Neither
can it be said that elevating the status of the Council to a principal organ would help
achieve the declared objective of the reform: to combat politicization.

As Alston argues, in the first decades of its existence, a period when it
exerted a more technical function and avoided taking major political decisions, the
Commission could work without being criticized for being overly political. With
time, as it expanded its functions, its number of members increased and thus it
started to reflect in a more realistic manner the international tensions and struggles
for power, the attacks began (ALSTON, 1992, p. 129-130). Also Humphrey points out
that the politicization argument began to be used only when States started taking
the work of the Commission more seriously (HUMPHREY, 1989, p. 203). In addition,
the concept of politicization varied depending on the group employing the term
(CHETAIL, 2007, p. 140). These reasons, among others, indicate that the argument
of politicization has been used to weaken the Commission.

3 The semi-permanence of the Human Rights Council

The second aspect of the Council that was considered an improvement in its legal
and institutional nature was the duration of the sessions and their distribution over
the course of the year. The Commission on Human Rights only met once a year
for a period of six weeks, meaning that all the important issues were concentrated
in one session, which resulted in that these issues were often left aside for the rest of
the year (KALIN; JIMENEZ, 2003, p. 14).

100 m SUR-INTERNATIONAL JOURNAL ON HUMAN RIGHTS



MARISA VIEGAS E SILVA

In addition to the difficulties of time management due to the concentration of its
activities in a single session, there were also difficulties in reacting to serious situations
that occurred in the period between the sessions as well as shortcomings when it came
to following up on existing situations (SCANNELA; SPLINTER, 2007, p. 46).

With this concern in mind, Resolution 60/251 stipulated that the Council
would meet at least three times over the course of the year, including a main session,
for a total duration of no less than ten weeks. Moreover, the new body was given the
flexibility to hold special sessions at any time, so it can quickly address issues related
to imminent and particularly serious crises. Although the structure of the new body
was intended to be semi-permanent, in practice it functions like a permanent body,
due to the frequency with which it meets.

During the review process in the first half of 2011, although proposals were
made to reduce the number of regular sessions to two a year instead of the originally
stipulated three, no such change was made.

The fact is that the semi-permanent nature of the body has effectively resulted
in an important increase in its activity compared to the Commission, enabling a more
immediate response to emergency human rights situations, as we can observe in the
resolutions approved by the Council on matters such as the coup in Honduras, the
earthquake in Haiti, and the human rights situations in Libya and Syria.

Among the downsides of the new semi-permanent status, we can highlight
the dilution of the publicity and attention that used to surround the single session,
which brought together numerous actors from different parts of the world to exchange
ideas and lodge complaints. Another important factor is the increased costs for the
participants — whether non-governmental organizations, national human rights
institutions or small and medium States — that come mainly from other parts
of the world and find it difficult to regularly attend the sessions of the Council.
(INTERNATIONAL SERVICE FOR HUMAN RIGHTS, 2010, 2011)

4 The composition of the Human Rights Council

Aswe have already mentioned, one of the most criticized aspects of the former Commission
was its composition, since one of the main justifications for dissolving the Commission was
the alleged “bad quality” of some of its members that had a track record of bad conduct
in the application of human rights (ALMQVIST, GOMEZ ISA, 2006, p. 42).

It is important to note that the debates on the composition of the Council
centered in large part on quantitative aspects. More specifically, they focused on the
number of members and the geographical distribution of the seats. However, the
debates also concerned qualitative aspects of the Council.

In relation to the quantitative aspects, the two main suggestions on the matter
(to universalize the composition of the Council, on one hand, and to reduce the
number of members considerably, on the other) were disregarded, and the Council
was created with practically the same number of seats as the Commission, with a
slight reduction to 47 members.

In relation to the gualitative aspects, the dilemma revolved around whether
the Human Rights Council should be comprised of members selected based on
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their genuine commitment to the work of the body or, in contrast, on the principle
of sovereign equality of States. This issue was first raised during the times of the
Commission and it became more pronounced in the debate over the new body.

In the first place, it is interesting to mention that this dilemma is the result of
the implicit recognition of the value and evolution of the work of the Commission on
Human Rights, since such a concern did not exist beforehand (ALSTON, 2006, p. 191).
At the start of its activities, the Commission limited itself to drafting international
human rights instruments, avoiding for many years any political review of internal
human rights situations or similar topics. Over time, however, the Commission
extended its field of action and gradually incorporated new activities, such as the
non-conventional protection mechanisms and the analysis of human rights situations
in individual countries, which led some States to attempt to weaken the work and the
authority of the body. One way of doing this was for States to use their participation
on the Commission as protection from criticism, exploiting their member status and
weakening the credibility of the body (NACIONES UNIDAS, 2005, para. 182).

The final outcome of this debate on the structure of the Council was, as we have
seen, the approval of eligibility criteria for membership, the establishment of commitments
for elected Member States, a restriction on the number of reelections (to prevent the
existence of de facto permanent members) and the possibility of suspending members
based on serious human rights violations (NACIONES UNIDAS, 2006, para. 7, 8 € 9).

Although the establishment of a firm commitment to cooperate was a positive
sign, the legal provision is too abstract and vague. In order to make the formulation more
objective, Member States were required to participate in the Universal Periodic Review
during their mandate and the possibility was created to suspend members of the Council
that commit gross and systematic human rights violations during the time they serve
as members, a possibility that was used in the case of Libya (NACOES UNIDAS, 2011).

To suspend a member of the Council, a two-third majority of the members
present and voting in the General Assembly is required, while the election of members
requires a two-third majority. The denounced human rights situation must be truly
serious and a large margin of votes is required for the suspension to occur. Moreover,
there is no provision, under any circumstances, for the expulsion of members, only
their suspension. Nevertheless, the mere recognition of this possibility by Resolution
60/251 should be viewed as something positive.

5 The Advisory Committee as the technical assistance

body of the Human Rights Council

As we mentioned earlier, Resolution 60/251 determined that the Human Rights
Council assume and review the mandates and responsibilities of the Council’s
subsidiary and technical assistance bodies. As we have seen, this provision resulted in
the dissolution of the Sub-Commission on the Promotion and Protection of Human
Rights and in the creation of the Human Rights Council Advisory Committee.
The Committee was created with a smaller number of members — just 18, a
significant reduction compared to the 26 members that existed at the time of the
Commission — and with the authority to hold two sessions per year, with a maximum of
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10 days each — instead of the single three-week annual session of the Sub-Commission.
As far as the selection of the members is concerned, the process is still exclusively
intergovernmental, despite several proposals to include other actors in this system.

Concerning its functions, the Advisory Committee maintained the mandate
to generate knowledge for the Council though studies and reports. As such, in
its first six years of activity, the Committee has examined a wide range of issues,
resulting in an extensive normative production that includes the preparation of draft
declarations and guidelines, final studies, as well as analysis of a variety of other
topics of a substantive nature.

It is essential to recall that Resolution A/HRC/RES/5/1 of 2007 (NACIONES
UNIDAS, 2007) explicitly limited the role of the Committee, requiring it to work
exclusively on cases requested by the Human Rights Council. In other words, it
eliminated the right of initiative that was created and consolidated within the Sub-
Commission and that, as is commonly known, contributed so much to the evolution
of international human rights protection.

Another important modification was the ban on the establishment of subsidiary
bodies (those that existed at the time of the Sub-Commission were dissolved or
transformed into subsidiary bodies of the new Human Rights Council) and the adoption
of its own resolutions or decisions (NACIONES UNIDAS, 2007, para. 77, 81). Therefore, we
can conclude that, at least in the case of the Advisory Committee, the transition from
Commission to Council resulted in a significant reduction of the body’s prerogatives
and capacity for action, influencing the production of an independent and high quality
academic reflection within the UN’s main human rights body.

6 The special procedures in the early years
of the Council’s activity

As we have already mentioned, and as was to be expected given the importance of
these mechanisms in the Commission on Human Rights, the resolution that created
the Council maintained the special procedures, and also provided for a review and
improvement of the system.

As such, a process of review, creation and extinction of mandates marked the
initial stage of the special procedures in the Council. Concerning the review of the
mandates, this did not involve a real reflection of the content and effectiveness of
the mandates, since in general terms the system remained largely the same, with the
extinction of some mandates, such as the mandate of the Democratic Republic of
Congo, and the creation of others, such as the mandate on the right to safe drinking
water and sanitation and the mandate on contemporary forms of slavery.

The review of the thematic mandates ran relatively smoothly, with the exception
of some issues, such as freedom of religion and belief, the situation of human rights
defenders, freedom of opinion and expression, torture and other cruel, inhuman
or degrading treatment or punishment and extrajudicial, summary or arbitrary
executions, in which there was tension and hostility against the experts. The case
of the country mandates, one of the most controversial topics since the time of the
Commission, was also fraught with tension, as was to be expected.
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In relation to the country situations, it is worth noting that these were also addressed
at the special sessions of the Council, which were frequent in these early years. In this
period, therefore, the Council examined the human rights situation in Palestine and
Other Occupied Arab Territories, in Sudan, in the Democratic Republic of Congo, in
Ivory Coast, in Libya and in Syria, among others. Of these, the issue that most occupied
the attention of the Council in this period, just like during the times of the Commission,
was Palestine and Other Occupied Arab Territories, which was the subject of the majority
of the special sessions and of a large number of resolutions, decisions and studies.

In relation to the special procedures’ protection tasks, they consisted of
continuing the practice of establishing interactive dialogue with mandate holders,
defining and establishing a new process for nominating and selecting the experts, as
well drafting and approving a Code of Conduct for them. In this respect, the new
nomination process has the advantage of being more transparent compared to the
process used by the Commission, and of permitting both greater State participation
and greater political control over the decision of the President of the Council. However,
as is to be expected in a body of eminently political nature, as is the Council’s case,
political negotiations play an undeniable role in the nomination process.

With respect to the Code of Conduct for the special procedures, the drafting of
this document generated, from the outset, a great deal of controversy, particularly given
the concern that it would be used as a means to weaken the system. As experience has
shown, despite the advantage of lending predictability to the performance of the special
procedures, taking a step forward in their institutionalization, the document also runs
the risk of serving as a means to restrict the independence of the special procedures
mandate holders. As a result, in the work of the Council, all the renewed mandates
started to include a reference to the Code, and in its second year of activities the Council
established a formal instrument for vetoing the automatic re-nomination of a mandate
holder in the event of suspected non-compliance with the Code of Conduct. Similarly,
in its 11 session, the Council once again approved a resolution reminding mandate
holders of the obligation to perform their functions in strict compliance with this
document. Moreover, in these early years of the Council’s work, reference to the Code
of Conduct was practically obligatory in resolutions to create or renew mandates and it
has been used as a means to criticize the work of the experts, in cases of disagreement
with the content of a study or with a particular practice adopted by a mandate holder.

7 The complaint procedure in the early years
of the Council’s activity

Justas occurred with the special procedures, the Human Rights Council maintained
a complaints procedure albeit under a “new” guise. However, that procedure is quite
similar to the previous system, principally because it maintains the questionable
principle confidentiality. Confidentiality meant that only the names of the countries
that were being examined or ceased being investigated through procedure 1503
were made public, meaning that not even the author of a denunciation could
follow the process. With the institutional transition to a Council, in addition
to the name change to “new” complaint procedure, definitively leaving out any
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reference to “procedure 1503”, the new developments that have been introduced to
the system include the easing of admissibility requirements, the greater frequency
of meetings of the working groups responsible for analyzing the cases, the amount
of information that must be provided to the complainant (slightly more, despite
the limits of confidentiality), the possibility for the complainant to request that
their identity not be revealed to the State, the establishment of time frames (both
for the State to present information and for the Council to review the case) and
the possibility for the Council to recommend, as a final solution, that the Office
of the High Commissioner for Human Rights provide technical assistance to the
State concerned.

In relation to the complaint procedure iz practice, after an initial structuring
period, the Council was relatively productive in analyzing and deciding on the
situations presented through this mechanism. Given the lack of public data to
evaluate whether the modifications introduced through the “new” procedure
have effectively improved the complaint mechanism (for example, whether the
more flexible admissibility requirements have in fact resulted in an increase in the
number of complaints submitted, or whether the fact that the complainants are
being informed more frequently about the steps of the procedure has resulted in a
greater degree of satisfaction with the system), based on the information available
in the annual reports of the Council, we can only affirm that most of the cases it
examined were discontinued.

Generally speaking, it can be concluded that the lack of public data — a
direct consequence of confidentiality — has resulted in a general disinterest in the
procedure, which can be clearly observed in what little NGO and academic research
is available on the topic. During the first six years of the Council, it was virtually
impossible to find any reference to procedure 1503 going beyond a mere description
of the general character of the transition. This is true not only of reports written
by organizations such as Human Rights Watch, International Service for Human
Rights and Conectas, all of whom regularly follow the work of the Commission,
but also of numerous scholars who studied the issue and even of the Council’s own
annual reports. Even though the new complaint procedure has addressed — at least
partially — two important problems of procedure 1503 (namely the lengthiness of
the complaint process and the lack of information for the complainant), from our
point of view a real improvement in the procedure must necessarily involve relaxing
the confidentiality, a change that does not seem very likely at the moment, given
the lost opportunity during the review of the work and functioning of the Council,
completed in March 2011, which kept the complaint procedure intact.

8 The Universal Periodic Review

The Universal Periodic Review (UPR) is considered a new development because it
did not exist at the time of the Commission. For this reason, and also because it
was proposed as one of the main mechanisms to combat politicization — if not the
main one — its introduction into the UN human rights protection system was widely
celebrated. Among its most important characteristics, we can highlight: the analysis
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of the human rights situation of all UN Member States in cycles of four years (first
cycle) and four and a half years (from the second cycle onwards), the cooperative
and strongly intergovernmental nature of the review, the full participation in
the review by the State under examination and the non-binding nature of the
recommendations, among others.

In relation to the practical application of the UPR during the first cycle, it
was marked by the indefiniteness that typically accompanies newly-established
mechanisms of a body that itself is equally young. Concerning the formulated
recommendations, which are individual in nature, these were characterized by
heterogeneity (recommendations of all kinds were presented: objective, overly
general, empty and even some that conflicted with human rights norms)' and
abundance (the number of recommendations was quite high).? Equally varied were
the responses to the recommendations by States that, besides either rejecting or
accepting each one, also frequently used the tactic of postponing their assessment
of a recommendation until a later date or subtly rejecting it. This means that the
aspects supposedly presented as positive (such as the large number of formulated
recommendations and the high percentage of accepted recommendations) are only
relative indicators of the effectiveness of the procedure.

Concerning the development of the UPR, in the interactive dialogue that
occurs during the review process, the following trends, among others, have been
observed: the presence of “friendly States” to issue favorable comments during the
review, thereby avoiding a more in-depth debate on the other issues of real interest;
the shortage of truly critical comments and the predominance of complimentary
comments;® and the tendency among States to concentrate on topics of their own
interest instead of concentrating on the human rights problems of the State under
examination.

It is worth noting that the purpose of the UPR is not to duplicate the
work already performed by the human rights treaty bodies and by the special
procedures, but to complement it. In this sense, the UPR differs from these other
mechanisms in a number of ways, such as its essentially inter-State character, i.e.
the recommendations are issued by States individually and not by the Council
as a body; the possibility for the State under review to accept or reject each
recommendation, with the consequence that only accepted recommendations need
to be implemented; and, the universality of the review and of the rights under
review. Moreover, during these early years of activity, there have been instances of
positive exchanges of information between the UPR and the other mechanisms —
for example, some recommendations formulated during the UPR have been used
by the human rights treaty bodies or by the special procedures and, conversely,
several States have used their participation in the UPR to comment on their activities
before these mechanisms, or to make recommendations to other countries related
to these mechanisms.? We can also affirm that the Universal Periodic Review has,
to some extent, served as an incentive to implement the obligations of the special
procedures and the treaty bodies.’

As positive aspects of these early years of the UPR, we would highlight,
among other things, the possibility of reviewing the human rights situation in all
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UN Member States; the broad participation of States in the process; the possibility
of establishing dialogue between States and NGOs; and, the creation of a sense
of connection with the UN human rights protection system. As shortcomings,
we would emphasize the insufficiency and misdistribution of time for the review;
the excessive number of recommendations and their heterogeneity; the lack of
assistance from human rights experts during the process (TARDU, 2007, p. 975);
the limited opportunity for participation by such non-State actors as NGOs; and,
the questionable financial sustainability of the mechanism (INTERNATIONAL
SERVICE FOR HUMAN RIGHTS, 2009, p. 7-8).

In relation to the first issue, if one observes the time offered to member
states and observers during the review process, one can see that demand exceeded
opportunities to intervene. In China’s review during the first cycle, for example, 115
delegations registered to speak during the interactive dialogue; in Cuba’s case, there
were 110 requests to speak; and, in the case of the Russian Federation, there were 73.
The participation of all those who enrolled to speak was clearly unfeasible, taking
into account that the procedure allowed for two hours of debate. In relation to the
excessive number of recommendations, until the 8" UPR session, in May 2010,
12.384 recommendations had been made, an average of 1.548 recommendations
per session.

Concerning the reduced room for participation of other non-state actors,
it is worth noting that ONGs cannot intervene directly in the UPR interactive
dialogue. Their contribution is restricted to the option of presenting a report of up
to five pages, whose content may be used to support the OHCHR when it writes a
document which will serve as a basis for the examined state. The other opportunity
for collaboration occurs during 20 minutes in the debate about the final report
in the Council. The limited opportunities for NGO participation makes direct
lobby the most obvious work strategy, especially with “friendly delegations”, so as
to achieve that they intervene in other States reviews regarding themes that the
organizations work on.

The second cycle of the UPR began in May 2012 and included some new
procedures introduced after the 2011 review of the work and functioning of the
Council. As a result, the length of the sessions increased by half an hour (with an
extra 10 minutes for the State under examination and an additional 20 minutes
for the other States) and new rules were put in place for the list of speakers. The
number of recommendations remained high throughout the first and second cycle,
without this resulting in greater precision or clarity of the recommendations.

Finally, as the main challenge for the mechanism’s future, we would point
to the need to strike a balance between the notion of cooperative dialogue and
the application of constructive criticism and, more importantly, the imperative to
eliminate the practice employed by a large number of States to use the Universal
Periodic Review as a political instrument to defend their own interests and not as an
instrument to promote and protect human rights, which is the function for which
it was created. Another crucial issue, and in our opinion decisive for assessing the
real success of the UPR in the future, is the need to ensure effective follow-up to
the recommendations formulated during the previous review cycle.
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9 Some thoughts on politicization as a justification
for dissolving the Commission and creating the Council

We appreciate that a proper analysis of the results of the modifications introduced
by the Council is not possible without addressing the matter of politicization, which
was the reason (at least the alleged reason) for making the change. In this respect,
we consider it questionable that combating politicization was one of the main
justifications given for dissolving the Commission and creating the Council, and we
also argue that the remedies created to mitigate the problem are inadequate.

On this point, it is essential to recall that both the Commission and the Council
were created as intergovernmental political bodies comprised of representatives of
various UN Member States. This confers an essentially political nature on their
activities, which cannot be eliminated merely with formal modifications to the
structure.

Therefore, it is no coincidence that the same criticisms that were leveled at
the Commission are now being leveled at its successor (“business as usual”). The
accusation of politicization is due, in essence, to the political nature of the body and
this cannot be automatically resolved by a few essentially formal institutional fixes.
Even though, when the Commission was dissolved, there was a unanimous agreement
that the political influence on its work was excessive, the same unanimity did not
apply to the reasons why each group reached this diagnosis, with opinions varying
between those that believed that politicization was due to excessive interference and
selective involvement by the Commission in countries and those that, in contrast,
defended that the Commission ought to have a more active inspection role. In a
context such as this, any attempt to end politicization in a body like the Human
Rights Council is unrealistic, if not naive or fallacious.

This political option has been obvious from the initial decision in 1946 to
establish the Commission on Human Rights as an intergovernmental body through
to the decision of the UN General Assembly in 2006 to maintain this same structure
for the Human Rights Council. On this point, it is worth noting that the fact that the
Council is an intergovernmental body is not necessarily bad. As we know, the decisions
adopted by a body comprised by State representatives has the advantage of being already
equipped with an important dose of political realism, and they have more chance of
being implemented than decisions adopted by bodies comprised exclusively by experts.
Indeed, the Commission on Human Rights serves as a good example, since it was an
intergovernmental body that, despite all the criticism it received and the restrictions
of its mandate, played an important part in the evolution of International Human
Rights Law. There is nothing to stop the same thing from happening with the Council,
although any such assertion at this stage would be premature.

If the objective of the reform had really been to lessen the impact of political
influence on the work of the new body, the approach should have been to introduce
more participation by experts in the work of the Council, through measures to
strengthen the activities of the Advisory Committee or the special procedures system,
which did not happen. Instead, what actually occurred, in the case of the Advisory
Committee, was a significant reduction of its prerogatives and capacity for action,
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and, in the case of the special procedures, the fear of a possible restriction of its
independence through the newly approved code of conduct.

Another example of the persistence of the excessive political influence on the
work of the Council is the Universal Periodic Review. Considered the major innovation
of the new body and the primary mechanism created to combat politicization, one of
the main characteristics of the UPR is its excessively intergovernmental nature and
the near absence of human rights experts. Moreover, as we have mentioned, during
the first cycle of the new procedure, the practice emerged of avoiding criticism of
the States under review through an alliance with friendly States, which were urged
to participate in the review with favorable comments. In other words, political
negotiations predominate in the UPR, a mechanism that is supposedly intended to
reduce them. This is one of the reasons why it is difficult to defend with any conviction
that the institutional transition served the political ends it claimed to pursue.

10 Conclusions

This brief analysis gives us a general overview of the impact of the main modifications
that occurred on account of the dissolution of the Commission on Human Rights
and the creation of the Human Rights Council to replace it. Without discrediting
the importance of some truly positive aspects and bearing in mind that it is still
too early to conclusively assess the Human Rights Council (taking into account
that the Commission took six decades to develop its mechanisms for the promotion
and protection of human rights), we contend that the impact of the modifications
introduced in these early years of the Council’s activity leave a good deal to be desired.

On the one hand, the Council embodies changes that we consider positive, such
as its semi-permanent status, the adjustments to the process of selecting members and
the possibility of suspending them, the UPR itself and the possibility of reviewing
the human rights situation of all UN Member States. On the other hand, as we have
already mentioned, it is repeating the same problems that existed under the Commission
and that justified the reform — namely politicization and the use of double standards.
Furthermore, and most importantly, the intergovernmental nature of the body was
strengthened and a tendency to restrict the role of civil society can be observed.

In relation to the politicization and the use of double standards, as we have
already indicated, these are political problems that are largely associated with the
intergovernmental nature of the body, but also with the same fundamental paradox
that has accompanied international human rights protection since the outset: it
involves asking States to monitor the human rights violations they themselves have
committed, by action or omission.

These considerations allow us to affirm that the argument of ending
politicization as the primary justification for extinguishing the Commission on
Human Rights is an empty one. It is a product of the political interests that prevailed
in the Commission at the time of the approval of the reform.

In these early years of activity, the occasions when the Council has adopted
a decisive and active posture, such the suspension of Libya’s membership of the
body, have been a consequence of the political will and the work of some State
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delegations to achieve a Human Rights Council that is more committed to the
implementation of its mandate.

Based on the long evolution of the Commission on Human Rights, the short
history of the Human Rights Council, the fact that the political environment in the
Council corresponds to the reality of international relations in recent years and that
the formal and structural conditions of the body, while relevant, may be molded to
fit the dominant political will of the time, it is natural to conclude that the way in
which the Council will be remembered in history will depend, ultimately, on the
evolution of politics and international relations in the years to come.
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3. See: Naciones Unidas (2008), paragraphs 19
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30 (Libya), among others.
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recommendation 33.
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and chairs of working groups of the special
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MARISA VIEGAS E SILVA

RESUMO

No ano de 2006, estabeleceu-se no seio da ONU um Conselho de Direitos Humanos, em
substitui¢ao 2 Comissao de Direitos Humanos, que existia desde 1946. A criagao do novo drgio
justificou-se pela necessidade de combater algumas debilidades existentes na época da Comissio,
em especial a excessiva “politizagio”, e de contar com um drgao que respondesse mais agilmente
as situagdes de violagio de direitos humanos. O artigo busca analisar de forma critica o impacto
das mudangas introduzidas nesses primeiros anos de atuagio, questionando também a validade da
politizagio como argumento para a extingio do principal 6rgio de defesa dos direitos humanos na
ONU. O artigo se baseia nas conclusoes da tese de doutorado da autora sobre este mesmo tema,
defendida em dezembro de 2011 na Universidade Carlos III de Madri.

PALAVRAS-CHAVE

Conselho de Direitos Humanos da ONU — Sistemas Internacionais de Protecio — Politizagao —
Transigio institucional

RESUMEN

En 2006, se estableci6 en el seno de la ONU un Consejo de Derechos Humanos, en
lugar de la Comisién de Derechos Humanos, que existia desde 1946. La creacidn de este
nuevo 4rgano se justificé por la necesidad de combatir algunas debilidades que existian
en la época de la Comisién, especialmente la excesiva “politizacién”, y por la necesidad de
contar con un érgano que respondiera mds dgilmente a las situaciones de violacién de los
derechos humanos. Este articulo busca analizar de forma critica el impacto de los cambios
incorporados en estos primeros afios de funcionamiento, cuestionando también la validez
de la politizacién como argumento para la extincién del principal érgano de defensa de
los derechos humanos de la ONU. Este articulo se basa en las conclusiones de la tesis

de doctorado de la autora sobre el mismo tema, defendida en diciembre de 2011en la

Universidad Carlos III de Madrid.

PALABRAS CLAVE

Consejo de Derechos Humanos de la ONU - Sistemas Internacionales de Proteccién —
Politizacién — Transicién Institucional
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