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PRESENTATION

SUR issue number 15 is a very special one. For the
first time, it encompasses three different sections.
One comprises a thematic dossier on the national
implementation of regional and international hu-
man rights systems. Additionally, this issue brings
two non-thematic articles involving relevant
contemporary human rights topics (business and
human rights and women’s rights in Islam), as well
as an interview with Denise Dora, from the Ford
Foundation (2000-2011).

Finally, celebrating the 10*" anniversary of
Conectas Human Rights, issue No. 15 is published
with the same cover color as No. 1, and brings a
dossier by Conectas’s current and former staff
members, who share their experience and lessons
learned. This last section is presented in more de-
tail in the letter to the readers, later in this issue.

Thematic dossier: Implementation

at the National Level of the Decisions
of the Regional and International
Human Rights Systems

Since the adoption of the Universal Declaration
of Human Rights in 1948, the international and
regional human rights systems have been funda-
mental in the definition and protection of human
rights, and have contributed substantially to the
improvement of the Rule of Law in various dif-
ferent regions. These mechanisms, in many cases,
have been the final remedy available to victims
when local institutions failed or were unwilling to
protect their rights. Accordingly, in addition to a
protection mechanism, they represent a source of
hope in adverse local political contexts.

Many human rights defenders and experts,
however, claim that decisions and recommendations
issued by these mechanisms are not currently being
implemented satisfactorily at the national level. The
lack of implementation is a serious threat to the
very mechanisms themselves, which lose credibility
in the eyes of the victims and the States, and fail to
provide remedies to those who need them. Sur — In-
ternational Human Rights Journal issue number 15
brings a thematic dossier to tackle this problem, i.e.
to promote a critical debate on the national imple-

mentation of decisions and recommendations derived
from regional and international human rights systems.
This section encompasses four articles, three on the
Inter-American, and one on the European system.

The first article highlights the interplay be-
tween the European human rights system and
Russia. Enforcement of the Judgments of the Eu-
ropean Court of Human Rights in Russia: Recent
Developments and Current Challenges, by Maria
Issaeva, Irina Sergeeva, and Maria Suchkova,
examines the interaction between the Russian
legal system and the Strasbourg Court, exposing
the European human rights available mechanisms
to enforce its decisions as well as criticizing the
obstacles in Russia for the implementation of mea-
sures adopted by the European Court, particularly
those of a general nature.

The dossier’s second article, The Damiao
Ximenes Lopes Case: Changes and Challenges
Following First Ruling Against Brazil in the Inter-
American Court of Human Rights, written by Cas-
sia Maria Rosato and Ludmila Cerqueira Correia,
presents a general overview of the implementation
of the recommendations expressed in the first rul-
ing of the Inter-American Court against Brazil, in
2006, dealing with mental health institutions. The
authors expose how, by developing international ju-
risprudence and strengthening the actions of Brazil’s
Anti-Asylum Movement, the Court had a positive
impact on the country’s public mental health policy
and the rights of persons with mental disabilities,
although further policy changes are still required.

Thirdly, SUR presents another article discuss-
ing implementation in the Inter-American system,
this time exploring the Argentinean case. In The
Implementation of Decisions from the Inter-
American Court of Human Rights in Argentina:
An Analysis of the Jurisprudential Swings of the
Supreme Court, Damian A. Gonzalez-Salzberg
reviews a series of legal cases involving Argentina
before the Inter-American Human Rights system
and analyzes the lack of compliance of the State
regarding Inter-American Court decisions. Through
his case-by-case analysis, the author shows how the
Argentinean Supreme Court has been inconsistent



in its recognition of the binding nature of Inter-
American Court decisions, despite international
and national legal imperatives requiring the Su-
preme Court to fulfill its obligation to prosecute
those responsible for human rights violations.

The final article of this dossier presents a theo-
retical discussion on how regional human rights
systems can contribute to build a transnational
public sphere. In Inter-American Human Rights
System as a Transnational Public Sphere: Legal
and Political Aspects of the Implementation of
International Decisions, Marcia Nina Bernardes
argues that the Inter-American system contributes
to Brazilian democracy by providing a transna-
tional litigation forum for discussing issues often
underrepresented in the domestic public sphere.
The author also states that Inter-American system
loses its credibility particularly in cases where na-
tional authorities and the legal community fails to
take into account international human rights norms
at the national level. In this case, implementing
regional decisions and recommendations is a key
element, not only to strengthen the system itself,
but also to improve Brazilian democracy.

Non-Thematic Articles:
Violence against Muslim Women and
Corporations and Human Rights

Apart from the thematic dossier, this issue brings
two other articles that present a critical debate
on pressing topics. The Journal’s opening article,
Criminalising Sexuality: Zina Laws as Violence
Against Women in Muslim Contexts, was written
by Ziba Mir-Hosseini and discusses how political
Islam has rehabilitated zina laws and its impact
on women’s rights. This normative body exists in
many Muslim countries and forbids sexual relations
outside marriage, sanctioning it with cruel punish-
ments that violate international human rights. It
criminalizes consensual sexual activity and author-
ises violence against women, involving, inter alia,
death by stoning. The author argues that this issue
should and can be solved within Islamic tradition.
She also presents a critical analysis on how activ-
ists can be effective in challenging those practices

by engaging their governments through “naming
and shaming” strategies as well as a process of
dialogue and debate.

Our second non-thematic article features a dis-
cussion on business and human rights. Leandro Mar-
tins Zanitelli’s Corporations and Human Rights: The
Debate between Voluntarists and Obligationists
and the Undermining Effect of Sanctions discusses
the contemporary debate on corporate behavior
responsive to human rights. The author analyses
two sets of competing arguments: the voluntarists
and obligationists, the former pushing for voluntary
commitments by States to promote corporate social
responsibility, while the latter affirm the need of
legal sanctions against corporations, as a neces-
sary step to adapt their behavior to norms of social
responsibility. The author defends a voluntarist
approach, arguing that, despite the fact that the
imposition of sanctions on companies can indeed
lead to progress in the protection of human rights, it
might pose an obstacle to the development of more
genuine practices in social corporate responsibility.

Interview with Denise Dora

We have included an Interview with Denise Dora,
Human Rights Program Officer of the Ford Foun-
dation in Brazil from 2000 to 2011. She analyzes
the human rights organizations in Brazil, particu-
larly focusing on the challenges faced by Brazilian
society to build a strong civil society needed to
guarantee human rights in the country and abroad,
arguing that there still is room for capacity building
in Southern organizations and for the reduction of
global asymmetries.

This is the fourth issue released with the col-
laboration of the Carlos Chagas Foundation (FCC).
We thank FCC for their support to the Sur Journal
since 2010.

Finally, we would like to remind our readership
that our next issue, edited in partnership with the
Latin American Regional Coalition on Citizen
Security and Human Rights, will discuss citizen
security from a human rights perspective.

The editors.
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ABSTRACT

The purpose of this article is to present a general overview of the implementation of the
measures expressed in the 2006 judgment against Brazil in the Damiio Ximenes Lopes case,
the first Brazilian case heard by the Inter-American Court of Human Rights, and to discuss
international responsibility for human rights violations. Drawing on official documents,
articles and opinion pieces, this article reviews the background of the case, traces the steps
taken by Brazil to comply with the judgment, and examines the consequences for the
country’s public mental health policy.
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THE DAMIAO XIMENES LOPES CASE: CHANGES
AND CHALLENGES FOLLOWING THE FIRST RULING
AGAINST BRAZIL INTHE INTER-AMERICAN COURT
OF HUMAN RIGHTS

Cassia Maria Rosato and Ludmila Cerqueira Correia

1 Introduction

The subject of responsibility in international human rights law dates back to the
movement for the internationalization of human rights, which emerged in the Post-
War period in response to the atrocities committed during the Second World War.

Following the Universal Declaration of Human Rights in 1948, what is now
known as international human rights law began to be drafted through the adoption
of important human rights protection treaties of both global scope (United Nations
- UN) and regional scope (European, Inter-American and African systems). The
global and regional systems, inspired by the values and principles of the Universal
Declaration, comprise a range of instruments for protecting human rights on the
international level. It is worth noting that these systems complement each other,
supplementing national protection systems in order to assure the greatest possible
effectiveness in the protection and promotion of human rights.

Brazil only ratified the main human rights protection treaties once the
country’s democratization process had begun, in 1985. And it was with the
Constitution of 1988 — which enshrines the principles of human rights and human
dignity — that Brazil began to take its place on the international stage of human
rights protection.

In this context, it should be pointed out that the growing internationalization
of human rights evoked the designs of a universal citizenry, from which
internationally assured rights and guarantees emanate. And, in this sense, it is
important to emphasize that the study of international human rights protection
is closely connected to the study of the international responsibility of the State.

It should be noted that international responsibility for human rights violations
is important for reasserting the legality of the set of rules intended to protect
individuals and assert human dignity. It should also be pointed out that the rules
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for holding offending States responsible are preventative in nature, since they can
avert other human rights violations from occurring, as we shall see below.

The Inter-American Human Rights System is notable in this context, given its
role in the process of internationalizing the legal systems of various Latin American
countries. The Inter-American Court of Human Rights has heard several cases of
human rights violations that have led to important institutional changes in national
justice systems. On this point, one issue that has gained prominence is the monitoring
of the implementation, on the national level, of the decisions and recommendations that
emanate from the international and regional human rights systems and mechanisms.

This being the case, the purpose of this article is to a) present a general
overview of the implementation of the recommendations expressed in the 2006
judgment against Brazil in the Damido Ximenes Lopes case, the first Brazilian case
heard by the Inter-American Court of Human Rights, and b) to demonstrate its
repercussions on the country’s public mental health policy.

2 Brazil and international responsibility
for human rights violations

According to André de Carvalho Ramos (2004), international human rights law
consists of a set of rights and abilities that guarantee the dignity of the human
being and that benefit from institutionalized international guarantees.

As Fldvia Piovesan points out:

In response to the atrocities committed during the Second World War, the international
community began to recognize that the protection of human rights constituted a
legitimate international interest and concern. By becoming the subject of legitimare
international interest, human rights have transcended and surpassed the preserve of
the State or the exclusive national authority.

(PIOVESAN, 2006, p. 4-5).

As a result of international action, human rights violations have acquired
more visibility, exposing the offending State to the risk of political and moral
embarrassment, which has spurred some progress in the protection of human rights.
When confronted with the publicity given human rights violations, the State is
practically obligated to justify its actions, and this has helped change and improve
specific government policies where human rights are concerned, providing support
or incentives for domestic reforms.

When a State recognizes the legitimacy of international interventions in
the field of human rights and when it alters its policy on the matter in response
to international pressure, the relationship between the State, its citizens, and
international actors is strengthened. The international system establishes a
standard of conduct for States, making it legitimate for complaints to be lodged if
international obligations are disregarded. In this vein, the international framework
establishes judicial safeguards, supervision, and monitoring so that States can
guarantee internationally assured human rights.

92 B SUR-INTERNATIONAL JOURNAL ON HUMAN RIGHTS
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By setting minimum standards to be respected by States, the international
instruments for the protection of human rights have a dual impact because they
are actionable in both national and international jurisdictions. On the national
level, the international instruments merge with domestic law, thereby broadening,
strengthening, and streamlining the human rights protection system based on the
principle of the supremacy of the human being. On the international level, the
international instruments establish international safeguards by holding the State
responsible when internationally assured human rights are violated.

Originally, the system of international responsibility of the State used to
refer only to disputes between States. However, with the evolution of international
relations, a new type of dispute in international law emerged in which the injured
party was no longer the State directly, but instead a citizen of the State. Therefore,
according to Patricia Galvao Ferreira (2001), the system was broadened to protect
the citizens of one State against the actions of a foreign State, starting from a 1924
jurisprudence of the Permanent Court of International Justice (the predecessor
of the UN International Court of Justice), which granted permission to states
to champion the cause of its nationals in international courts when they could
demonstrate that the injury was caused by the breach of an international norm. Still
according to the author, this understanding has preceded the current international
human rights protection regime:

With the creation and ratification of international human rights treaties after the
Second World War, governments radically overhauled the system of international
responsibiliry. From this point on, international responsibility did not just protect the
interests and remedy damage and injury caused by international disputes involving rwo
States or one State against a citizen of another. Now, for the first time, international
responsibility includes the State that violates an international provision that protects

the rights of its own citizens.
(FERREIRA, 2001, p. 24).

Note that the objective nature of the obligations to protect human rights makes
the individual the primary concern of the State’s international responsibility for
human rights violations. Furthermore, André de Carvalho Ramos explains that
when human rights treaties refer to the duty of the State to guarantee declared
rights, they do not mention the element of “blame” to characterize the international
responsibility of the State. The author states:

The jurisprudence of international human rights protection bodies is thorough in
specifying the predominance of the objective theory of the international responsibility
of the State. The reason for this is the need to interpret the international human rights
provisions in favor of the individual, as a result of the objective nature of these rules.
(RAMOS, 2004, p. 92).

Blame, therefore, is immaterial. What matters is that a human rights violation is
the result of the failure either by a State directly to comply with its obligations or
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by persons acting with the support of the State. The basis of responsibility lies in
the substantiation, pure and simple, of an action that is in breach of international
law. In this vein, the same author concludes:

The international responsibility of the State for human rights violations is, undeniably,
an objective responsibility. At the heart of this institution is the duty to redress that
arises each time an international rule is breached. All that is needed is proof of the
causal link, the conduct and the harm itself.

(RAMOS, 2004, p. 410).

Under international human rights law, the State has the primary responsibility for
the protection of rights, while the international community bears the subsidiary
responsibility, when national institutions present failures or omissions in the
protection of rights. The main objective of the international safeguards, therefore,
is to provoke advances in the national human rights protection systems.

It is important to point out that the Inter-American Court of Human Rights has
developed consistent jurisprudence on the legal consequences of international responsibility
for the violation of rights guaranteed by the American Convention on Human Rights.
For example, article 63.1 of the convention contains a provision on the international
responsibility of the State and the subsequent reparation for the harm caused.

Therefore, according to Patricia Galvao Ferreira (2001), by ratifying the
American Convention on Human Rights, States Parties to the Organization
of American States (OAS) codified the principle of international law whereby
a declaration of international responsibility generates the duty to restore the
situation prior to the violation of the right, when possible, and redress the harm
caused by the violation.

Finally, it is worth repeating the point made by André de Carvalho Ramos:

The international responsibility of the State is based on the harmful consequences and
the causal link between the conduct of the State and the violation of the international
obligation, with no room to investigate blame or wrongdoing by the agent or agency of
the State, thereby facilitating the confirmation of State responsibility and the subsequent
reparations to the individual victims of the human rights violations.

(RAMOS, 2004, p. 410).

The jurist Cangado Trindade asserts that:

As a result of the coexistence of international protection instruments based on different
legal foundations [...], all States (including those that have not ratified the general
human rights treaties) are now subject to international supervision of the treatment of
people under their jurisdiction.

(CANCADO TRINDADE, 1998, p. 83).

This renowned author also highlights that no State today is exempt from
responding to allegations of human rights violations, through their acts and
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omissions, before international supervisory bodies, and Brazil is no exception
to this rule (CANCADO TRINDADE, 1998).

Since the promulgation of the Federal Constitution of 1988, Brazil has ratified
key international human rights treaties: the Inter-American Convention to Prevent
and Punish Torture, on July 20, 1989; the Convention against Torture and other
Cruel, Inhuman or Degrading Treatment, on September 28, 1989; the Convention
on Children’s Rights, on September 24, 1990; the International Covenant on Civil
and Political Rights, on January 24, 1992; the International Covenant on Economic,
Social and Cultural Rights, on January 24, 1992; the American Convention on
Human Rights, on September 25, 1992; the Inter-American Convention to Prevent,
Punish and Eradicate Violence against Women, on November 27, 1995; the Protocol
to the American Convention regarding the Abolition of the Death Penalty, on August
13, 1996; the Protocol to the American Convention in the area of Economic, Social
and Cultural Rights (San Salvador Protocol), on August 21, 1996; the Rome Statute,
which created the International Criminal Court, on June 20, 2002; the Optional
Protocol to the Convention on the Elimination of All Forms of Discrimination against
Women, on June 28, 2002; the Optional Protocol to the Convention on Children’s
Rights on the Involvement of Children in Armed Conflicts, on January 27, 2004;
and the Optional Protocol to the Convention on Children’s Rights on the Sale of
Children, Child Prostitution and Child Pornography, also on January 27, 2004.

In addition to these, on December 3, 1998, the Brazilian State finally
recognized the jurisdiction of the Inter-American Court of Human Rights, through
Legislative Decree No. 89/98. This enlarged and strengthened the jurisdictions
protecting internationally assured human rights. Brazil’s alignment with the
international human rights protection system is, therefore, quite recent.

Throughout this process, one key issue has been the need to combine the
national and international protection systems based on the principle of human
dignity, because, when this is done, the human rights assured in the national and
international instruments acquire a greater importance, thereby strengthening the
mechanisms for holding the State responsible.

An examination of the human rights cases in Brazil that have been referred
to the Inter-American Commission (PIOVESAN, 2006) reveals that they all want
international oversight, requesting an international response due to non-compliance
with obligations entered into on the international level.

The same author writes: “According to international law, the responsibility for
human rights violations always rests with the State, which has the legal personality
on the international stage.” (PIOVESAN, 2006, p. 279). Therefore, the Brazilian State
cannot invoke the federal principles or the separation of powers to absolve the federal
government from responsibility for breaches of internationally agreed obligations.

Accordingly, in the case that shall be presented here, it is the Brazilian State
that was judged by the Inter-American Court of Human Rights, since it is the State
that is held internationally responsible whenever an international human rights
obligation it agreed to observe is violated (PIOVESAN, 2006).

It is important to point out, too, that the future of international human rights
protection in Brazil depends in large part on national implementation measures. In

SUR*Vv.8n.15 *dec. 2011 * p.91-111 m 95



THE DAMIAO XIMENES LOPES CASE: CHANGES AND CHALLENGES FOLLOWING THE FIRST RULING AGAINST
BRAZIL IN THE INTER-AMERICAN COURT OF HUMAN RIGHTS

addition to bringing the internal legal framework in line with international protection
standards, it is also necessary to prioritize the development of public policies to guarantee
and protect human rights, and also to streamline internal mechanisms for monitoring
the implementation of these human rights. This underscores the subsidiary nature of
international responsibility, i.e. that international action is always a supplementary
action, constituting an additional guarantee of human rights protection.

It is also worth mentioning the important role of social actors in the
defense and protection of human rights in Brazil, not only domestically, but also
internationally, by proposing international actions before the bodies of the global
and regional human rights protection systems. With the active involvement of
civil society, the international instruments constitute a powerful mechanism for
reinforcing the protection of human rights and the democratic regime in the
country, through the designs of an engaged citizenry that is capable of uniting
behind nationally and internationally assured rights and guarantees.

Maia Gelman explains Brazilian human rights activism from the standpoint of
the ability to lodge complaints internationally, based on the “power to embarrass” in the
realm of international relations (GELMAN, 2007). Muller, as cited by Gelman, points
out that “this power to embarrass is the main weapon of pressure groups that advocate
for human rights. The activities of these groups are intended to influence public policy
(..) and pressure the State on the international stage” (GELMAN, 2007, p. 67-68). The
consequences of this international influence have been called the “boomerang effect”
(GELMAN, 2007, p. 67-68). According to Keck, as cited by Gelman, “this effect is triggered
when a national group reaches out to foreign allies to put pressure on the government, so
that it changes its domestic policies.” The author goes on to say that local governments,
by ignoring the demands of these groups, can broaden the scope of their claims, causing
them to echo with more resonance domestically. (GELMAN, 2007, p. 68).

On this point, Fldvia Piovesan adds:

The Brazilian experience illustrates how international action can help publicize human
rights violations, raising the risk of political and moral embarrassment for the offending
State and, as such, causing it to emerge as a significant factor in the protection of human
rights. Furthermore, when confronted with publicity on human rights violations, together
with international pressure, the State is practically “compelled” to justify its actions.
(PIOVESAN, 2006, p. 313).

This is what we shall see in the case presented here, in which a complaint was
lodged against Brazil with the Inter-American Commission on Human Rights by
the family of the victim of human rights violations.

3 The Case of Damido Ximenes sv. Brazil

This is the first Brazilian case to be judged by the Inter-American Court
of Human Rights, of the Organization of American States (OAS). Damiao
Ximenes Lopes, Brazilian, was 30 years old in October, 1999 when he was
admitted by his mother to the only psychiatric clinic in the municipality
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of Sobral, in the state of Ceard. Damido was suffering from a severe mental
condition, which is why his mother, Albertina Viana Lopes, took him to the
aforementioned institute to receive medical attention. The clinic, called Casa
de Repouso Guararapes (Guararapes Rest Home), was accredited by Brazil’s
public health care service, known as the Unified Health System (SUS). Four
days later, his mother returned to visit her son at the clinic and the guard
refused her entrance. Despite the guard’s efforts, she managed to make her
way into the institute and immediately began to call out Damiao’s name. This
is the report of the events that followed:

He [Damido] came to her [bis mother] staggering, with his hands tied behind
his back, bleeding from his nose, his head swollen and his eyes practically shut,
collapsing at her feet, filthy, hurt and smelling of feces and urine. He fell ar her
feet crying out for her to call the police. She did not know whar to do and asked
that he be untied. His body was covered in bruises and his face was so swollen that
he was barely recognizable.

(COMISION INTERAMERICANA DE DERECHOS
HUMANOS, 2004, p. 599).

Albertina then sought the help of the employees to take care of her son, and the
nursing staff bathed Damiao while she spoke to the only doctor who was present at
the institute. Without performing any kind of examination, he prescribed Damiao
medication and then left the Rest Home. Albertina left the institute in a state of
shock and when she arrived home, in the municipality of Varjota, she received a
message that the Rest Home had telephoned. A few hours later, she returned to
the institute and was informed that her son had died. The family requested an
autopsy, as the doctor at the Rest Home, Francisco Ivo de Vasconcelos, had not
ordered any such examination. On the same day, Damiao’s body was transferred to
the Dr. Walter Porto Medical Examiner’s Office, where the autopsy was performed
by the same doctor from the Rest Home, who concluded that the death was from
“indeterminate causes” (CORTE INTERAMERICANA DE DIREITOS HUMANOS,
Caso Ximenes Lopes vs. Brasil, 2006, p. 33). However, André de Carvalho Ramos claims
the autopsy report identified marks on his body that indicate torture:

Damido was subjected to physical restraint, his hands tied behind his back, and the
autopsy revealed that his body had been beaten, presenting injuries located in the
nasal region, right shoulder, lower portion of the knees and the left foot, ecchymosis
around the left eye, homolateral shoulder and fist. On the day of his death, the doctor
of the Rest Home, without physically examining Damido, prescribed him some drugs
and immediately left the hospital, where there was now no doctor. Two hours later,
Damido was dead.

(RAMOS, 2006, p. 1).

In response to this serious situation, Damiao’s family filed a criminal case and a
civil case for damages against the owner of the psychiatric clinic, and also filed
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a petition against the Brazilian State before the Inter-American Commission
on Human Rights (IACHR), via Damiao’s sister, Irene Ximenes Lopes. Later,
a Brazilian non-governmental organization that works to expose human rights
violations, called Justica Global, joined the case as co-petitioner.

The IACHR received the petition with the allegations concerning Damiao
before the end of 1999 and the Brazilian State was promptly urged to present its
considerations on the case. In 2000, additional information was received from
Damiao’s family and a new deadline was extended to Brazil to respond to the
allegations. The Brazilian State once again failed to present information. The
IACHR then gave the Brazilian State one final opportunity, warning that failure
to respond would lead the Commission to apply the provision of article 42 of
its regulations (which states that, when a government fails to respond, the facts
presented in the petition will be presumed to be true).

In 2002, considering the position of the petitioner and the lack of response
from Brazil, the IACHR approved the Admissibility Report, concluding that the
petition met the admissibility requirements. In 2003, Brazil presented, for the first
time, information on the case. In accordance with IACHR regulations, a friendly
settlement procedure was made available to the parties involved. This was welcomed
by the petitioner, who expected a proposal from the Brazilian State. However, no
such expression was forthcoming. After additional communications and analyses of
the standards of medical treatment that should be provided to people with mental
illnesses, the IACHR concluded in 2003 that the Brazilian State was responsible

in the Damido Ximenes Lopes case:

For violating the right to humane treatment, to life, to judicial protection and
to a fair trial enshrined in articles 5, 4, 25 and 8, respectively, of the American
Convention, due to the hospitalization of Damido Ximenes Lopes in inhuman and
degrading conditions, the violation of his right to humane treatment and his murder,
the violation of the duty to investigate and the violation of the right to effective
remedies and judicial guarantees associated with the investigation of the events. The
Commission also concluded that, in relation to the violation of these articles, the
State also violated its generic duty to respect and guarantee the rights enshrined in
the American Convention in relation to article 1(1) thereof-

(COMISION INTERAMERICANA DE DERECHOS
HUMANQOS, 2004, p. 587).

At the same time, the JACHR recommended that the Brazilian State conduct “a full
impartial and effective investigation into the events leading to the death of Damiao
Ximenes Lopes and make suitable reparations to his family for the violations (...)
including the payment of compensation” (COMISION INTERAMERICANA DE
DERECHOS HUMANOS, 2004, p. 587).

In 2004, the first meeting was held between the parties involved, in which
Brazil presented only partial progress in its compliance with the recommendations
made by the IACHR. As a result of this, the petitioners indicated the need to refer
the case to the Inter-American Court, since Brazil had not fully complied with the
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recommendations. The Brazilian State requested an extension, more than once, of
the deadlines set by the IACHR. Considering the lack of suitable implementation
of the recommendations by Brazil, the Commission decided to submit the case to
the Inter-American Court.

Also in 2004, the IACHR presented an application for the Court to determine
whether the Brazilian State was responsible, as previously mentioned, for violating
the rights embodied in Articles 4 (dight to life), 5 (right to humane treatment), 8
(right to a fair trial) and 25 (right to judicial protection) of the American Convention
in relation to the obligation established in Article 1.1 (obligation to respect rights)
thereof, to the detriment of Damido Ximenes, for the inhuman and degrading
conditions of his hospitalization in a psychiatric clinic that operated within the
legal framework of Brazil’s Unified Health System (SUS).

The Brazilian State, in response to the notification issued by the Inter-
American Court, filed a preliminary objection, claiming that not all domestic
remedies had been exhausted. After reading all the written arguments on the
preliminary objection (from the petitioner and from Brazil), the Court convened
a hearing for November 2005. In its oral argument at this hearing, the Brazilian
State acknowledged its partial responsibility for the violation of Articles 4 and 5
(right to life and a fair trial) of the American Convention, and expressed agreement
with the poor treatment conditions that resulted in the death of Damido Ximenes.
However, the Brazilian State did not acknowledge violation of Articles 8 and 25
of the Convention.

The Court did not accept the preliminary objection filed by Brazil,
judging it to be untimely, as it should have been made earlier during the
admissibility stage to the JACHR. Following the decision to dismiss the
preliminary objection, the Court decided to proceed with the judgment of the
case. Accordingly, the parties involved and also the JACHR submitted their
final written arguments.

In 2006, the final trial on the case was held. After hearing the parties and
expert witnesses, and analyzing all the documentation on the proceeding, the
Court presented its judgment, sentencing Brazil for the first time in a case of merit.

According to André de Carvalhos Ramos (2006), the main points of the
judgment, in addition to Brazil acknowledging the violations of articles 4 and 5
of the American Convention, were related to the fact that Damiio had a mental
illness and the slow pace of Brazilian justice in the criminal and civil cases brought
by the family. This means that in cases of people with some form of disability, the
State must not only prevent violations, but it should also take additional positive
protection measures that consider the specifics of each case. On the sluggishness of
the Brazilian justice system, the Court judged that the slow pace of legal proceedings
encourages impunity and may be considered a violation of the right of access to
justice. In the Damido Ximenes Lopes case, the lack of a trial court ruling six years
after the start of the criminal case was considered a violation of the right to trial
within reasonable time.

Finally, the Court determined that Brazil should make moral and material
reparations to the Ximenes family, through the payment of compensation and
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other non-monetary measures. For example, Brazil was urged to investigate and
identify those responsible for Damido’s death within reasonable time and also to
implement training programs for health professionals, particularly psychiatric
doctors, psychologists, nurses and nursing assistants, as well as all people working
in the field of mental health.

4 Analysis of the case and the measures of the Court
in the Damido Ximenes Lopes judgment

The petition of the Ximenes Lopes family was not only the first case to be admitted
and judged by the Court, as previously mentioned; it also led to the first ruling
against the Brazilian State by the Inter-American system. Unlike other countries
in Latin America, Brazil does not usually have many complaints filed before the
Court, which likely indicates a poor knowledge of regional system in the country.

Another important point is that the judgment of the Inter-American Court
of Human Rights in the Damido Ximenes Lopes case is the first to address cruel
and discriminatory treatment of people with mental illnesses. By recognizing the
vulnerability of these people, the Court broadened international jurisprudence and,
on the national level, strengthened the actions of Brazil’s Anti-Asylum Movement,
which is formed by organizations that are intent on exposing human rights violations
in psychiatric institutes.

According to Fabiana Gorenstein (2002), until 2002 there were only 70
Brazilian cases (either pending or shelved) in the IACHR, while neighboring
Argentina had 4,000 and the Commission overall had received approximately
12,000 petitions. More recent data indicate that the number of Brazilian cases
has increased. This can be seen in the research conducted by Fernando Basch
et al., which measured the degree of compliance with the decisions of the Inter-
American system between 2001 and 2006 (BASCH et al., 2011). In other words,
the representativeness of Brazil in the Court is still small compared to the other
countries that typically access the Inter-American system. This can be observed
by the total number of Brazilian cases that have been heard (6), while Peru and
Ecuador, over the same period (2001-2006), had 17 cases each (BASCH etal., 2011).
Another factor that should be taken into consideration is the size of the Brazilian
population, which — even though comparatively far higher than all the other Latin
American countries — does not translate into a larger number of filings with the
Inter-American system. In fact, Brazil has fewer filings than countries that have
significantly smaller populations.

Therefore, the judgment against Brazil in the Damido Ximenes Lopes case
serves as an example to be followed, since it demonstrates that efficient international
mechanisms exist that protect rights and adequately redress the victims of human
rights violations. The case can also be considered a success because the complaint
filed by the family was heard and Brazil was sentenced for serious human rights
violations. In other words, this case serves as a model in a culture unaccustomed
to claiming rights on the international level.

Even before the final ruling of the Court, significant progress was already
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underway in Brazil, reflecting the positive repercussions of the case. Foremost
among these advances: the Guararapes Rest Home, where Damiao died, not only
had its accreditation as a psychiatric institute that provides services to Brazil’s
Unified Health System (SUS) revoked in July 2000, but it was also shut down nearly
a year after the incident. Furthermore, a lifelong annuity was granted to Damiao’s
mother by the state of Ceard in 2004 and a new health center was opened, called
Damiao Ximenes Lopes, as part of the new mental health policy established by
Law No. 10216/2001 (BRASIL, 2001).

According to Ludmila Correia, the municipality of Sobral is now considered
a reference in mental health, because it prioritizes residential therapy and/or
outpatient care, abandoning treatment that involves confinement. Indeed, the
municipality has received an award for the successes it has achieved with its new
policy (CORREIA, 2005).

Following the ruling against Brazil, the federal government was urged to
pay compensation to Damiao’s family, given that moral and material damage had
been proven, and also to pay the court costs incurred in the case. As a result, on
August 14, 2007, the Brazilian State made the payment of the amounts set by the
ruling to Damido’s family in accordance with Decree No 6185 of August 13, 2007
(BRASIL, 2007).

Concerning the investigations into those responsible for Damiao’s death, only
in 2009 were the owner of the Guararapes Rest Home and six members of staff
sentenced to serve six years in a semi-open prison (CORTE INTERAMERICANA
DE DIREITOS HUMANOS, Caso Ximenes Lopes vs. Brasil, 2009).

In 2010, in a civil case for moral damages brought by the Ximenes Lopes
family, the Ceard State Court of Appeals upheld the trial court ruling that
sentenced the owner of the psychiatric clinic and also the clinical director and
the administrative director to pay compensation in the amount of R$150,000 to
Damiao’s mother. It is interesting to note that, in the proceedings of this case,
there is a copy of the IACHR Report that led to the judgment against Brazil.
This demonstrates the repercussions of the international ruling on domestic law,
according to information obtained from the Ceard State Court of Appeals website.
On this point, it is worth noting the reflections of Victor Abramovich on how
international law impacts a country’s domestic legal affairs in a dynamic way and
in line with local characteristics:

At the same time, these international norms are incorporated into national
legislation by the respective Congresses, governments and judicial systems, and
also with the active participation of social organizations that promote, demand
and coordinate the domestic application of international norms before various
state organs. The application of international norms on the national level is nor
a mechanical act, but rather a process that involves different kinds of democratic
participation and deliberation and provides ample room for a rereading or
reinterpretation of the principles and international norms in accordance with
each national context.

(ABRAMOVICH, 2009, p. 25).
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The table below shows each of the individual reparation measures applied by the
Court, the beneficiaries, the amounts (for monetary reparations) and the status of
compliance with the measure, for the current year [2011].

REPARATIONS SET BY THE COURT IN THE DAMIAO XIMENES CASE (2006)

. o Status of

Reparation Beneficiaries ‘ Amount reparation
Material damage (loss of income) Albertina Viana Lopes U$41,850.00 | Complete
Material damage (loss of income) Irene Ximenes Lopes U$ 10,000.00 | Complete

Damido Ximenes Lopes (to
be transferred to his mother)

Damido Ximenes Lopes (to
be transferred to his mother)

Immaterial damage U$ 40,000.00 | Complete

Immaterial damage U$ 10,000.00 | Complete

Immaterial damage Albertina Viana Lopes U$ 30,000.00 | Complete
Immaterial damage Irene Ximenes Lopes U$ 25,000.00 | Complete
Immaterial damage Francisco Leopoldino Lopes | U$ 10,000.00 | Complete
Immaterial damage Cosme Ximenes Lopes U$ 10,000.00 | Complete
Court costs and legal expenses Albertina Viana Lopes U$ 10,000.00 | Complete
Investigate events in reasonable time | Ximenes Lopes family | -----=----m-m---- Partial

Publish sentence in Federal Gazette | Ximenes Lopes family | ------------------ Complete

Establish training programs for

mental health professionals Brazilian Population | ---eeeemeeeeees Partial

Finally, it is clear that the solution of the case was slow in terms of domestic law.
Both in the criminal and civil case, the family had to wait more than 10 years for a
trial court verdict sentencing the perpetrators in the criminal case and to receive the
reparation for moral damages due to the death of Damiao Ximenes. At the same time,
the Court, in its Order on the Monitoring of Compliance with the Judgment, asserted
that due to “the possibility that motions may be filed against the aforementioned
decision, Brazil should submit, in its next brief, thorough and updated information on
the status of the criminal proceedings” (CORTE INTERAMERICANA DE DIREITOS
HUMANOS, Caso Ximenes Lopes vs. Brasil, 2009, p. 4-5). For this reason, compliance with
this measure is considered to have been partial, not only because the family had to
wait 10 years for a trial court verdict, but also, and primarily, because it was not a
final judgment, meaning that the defendants can appeal.

This situation confirms the thesis of Victor Abramovich, when analyzing
the Inter-American system, that the implementation of international decisions, on
the domestic level, encounters the following difficulties:

Complying with the reparation measures issued by an international organ requires a
high level of coordination between governmental agencies, which is often not achieved.
This significantly hampers the processing of the case, the work of the ISHR's organs, and
the enforcement of decisions. Effectively coordinating between agencies even within the
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same government is complex, and even more so when the government must coordinate
its activities with Parliament or the judicial system, when the measures involved in a
case require legal reforms or the filing of lawsuits.

(ABRAMOVICH, 2009, p. 26-27).

However, it can be said that the investment made by the family in its claim before
the JACHR yielded several positive results. First, the Brazilian State was held
responsible internationally for violating human rights, which was unprecedented
in the country. Additionally, compensation for material and immaterial damages
was paid to the family for Damiao’s death. Finally, the Brazilian State was urged to
review its policy, coming under pressure to make important changes to its mental
health policy on the legislative and administrative levels, and also in the overall
provision of services, which will be examined next.

5 Repercussions of the Damido Ximenes Lopes Case

on Brazil’s Mental Health Policy

The National Mental Health Policy has been the subject of reform recently in
Brazil: a new perspective in the country’s legal framework in relation to people with
mental illness led to the approval of Law No. 10216, on April 6, 2001 (BRASIL,
2001). This special legislation provides for “the protection and the rights of people
with mental illness and redirects the model of mental health care,” making the
State and society responsible for shifting away from the previous model of care
that was based exclusively on traditional confinement. The introduction of this
new policy establishes the paradigm of co-responsibility of society and the State,
based on intersectoral actions that are not limited to the health sector.

The new law was finally approved after 12 years of stalemate in the National
Congress, indicating that the Damido Ximenes case contributed to speeding up the
passage of the law, as Brazil responded to the international pressure exerted by the
TACHR in 1999. This can be observed from the arguments made in defense of the
Brazilian State before the Court, by the National Mental Health Coordinator at
the time, Pedro Gabriel Godinho:

In 2001, Law No. 10216 was passed, intended to defend the rights of mental
patients, change the model of care at facilities such as the Guararapes Rest Home into
a community-based care network and establish an external oversight of involuntary
psychiatric admissions, under the terms of the UN Principles for the Protection of Persons
with Mental Illness of 1991.

(CORTE INTERAMERICANA DE DIREITOS
HUMANOS, Caso Ximenes Lopes vs. Brasil, 2006, p. 16).

The new mental health model established after the approval of the law consists of
a network of daily treatment services in Brazil formed primarily by Psychosocial
Treatment Centers (CAPS), which are intended to integrate the users of these services
with their families and the community. The CAPS facilities constitute the cornerstone
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of the strategy pursued by the Ministry of Health to reform public mental health
care in Brazil. The reform actually began with the very first Psychosocial Treatment
Units and Centers in the 1980s, but was propelled by the approval of the new law
and the implementation of the new mental health policy by the Brazilian State.

The standards and guidelines for the functioning of the CAPS are contained
in Decree No. 336/GM of February 19, 2002, and they are classified by the size of
the facility and the type of patient, and given the denominations CAPS I, CAPS
II, CAPS III, CAPSi and CAPSad. Moreover, Decree No. 189 of March 20, 2002,
established a new funding system for the procedures that can be charged by the
CAPS facilities that are registered with the Unified Health System (SUS). In
addition to the CAPS, the mental health care network consists of other services,
such as outpatient facilities and extended care clinics, day hospitals, Residential
Therapeutic Services (SRT), the Return Home Program, Communal Centers, beds
reserved in general hospitals, and beds in psychiatric hospitals.

In 2003, in the area of Basic Care, the Ministry of Health released the document
“Mental Health and Basic Care: the connection and the dialogue necessary,” which
stresses the importance of prioritizing training in the development of the new policy
and including mental health indicators in the Basic Care Data System (SIAB) in
order to evaluate and plan actions in this area (BRASIL, 2003). Additionally, the
Ministry of Health also issued Decree No. 154 in 2008 that created the Family Health
Support Centers (NASF). Among the provisions contained in this Decree is the
recommendation for each NASF to have at least one mental health professional, given
the “epidemiological magnitude of mental illnesses” (BRASIL, 2008, p. 3). Concerning
mental health actions, this document stipulates that the NASFs should be integrated
with the mental health care network (that includes the Basic Care/Family Health
network, CAPS, Residential Therapeutic Services, outpatient facilities, communal
centers and leisure clubs, among others), “organizing their activities based on the
demands identified together with the Family Health staff, helping create the right
conditions for the social reintegration of the users and maximizing the potential of
the community resources (...)” (BRASIL, 2008, p. 10-11).

In the face of these new provisions, the need arises to examine how they have
been implemented in Brazil and whether they assure mental health patients the right to
treatment and universality of access, which are guaranteed by the Federal Constitution
and the SUS. The decentralization of the treatment is another principle of the new
model, as the services are organized closer to the social environment of their users,
with the care networks paying more attention to existing inequalities and tailoring
their actions to the needs of the population in an equitable and democratic manner.

In a number of publications and information systems, the Ministry of Health
releases data on the implementation of the mental health network in Brazil. For
the purposes of this article, data was taken in July of this year from the Ministry
of Health’s electronic report Mental Health in Data — 7, which is an important
source of national data.

The number of CAPS installed across the country, in June 2010, had reached
a 63% coverage rate (considering the recommended minimum of one CAPS for
every 100,000 inhabitants). It is worth noting that coverage in the Northeast of
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Brazil has improved from “critical” in 2002 to “very good” in 2009. Other regions,
however, particularly the North of the country, require special attention because
of their specific characteristics (BRASIL, 2010).

The coverage of residential therapeutic facilities is still considered low.
According to the aforementioned electronic report, the factors holding back the
expansion of these services are:

Insufficient funding mechanisms, political difficulties with deinstitutionalization,
poor liaisons between the SRT program and the federal and state housing programs,
local resistance to the process of social and family reintegration for long-time patients
and the fragility of continued training programs for the residential services staff. (...)

(BRASIL, 2010, p. 11).

This being the case, the Brazilian government needs to develop an appropriate
system of funding that involves different sectors of public policy besides just health,
and also establish the criteria and guidelines to cater to the needs of people with
mental illness who are either homeless, who are still inpatients, or who have been
released from psychiatric hospitals. Furthermore, it is necessary to rethink the
structure of the residential therapeutic facilities, taking into consideration the
characteristics and needs of the public that will be treated, accounting for matters
such as age and length of internment, among other things.

Another provision that has proven difficult to implement and consolidate is
the Return Home Program, as can be observed from the number of people who have
benefited in Brazil. According to the Ministry of Health’s report (BRASIL, 2010, p.
12), “only one third of the estimated number of people held in hospitals for long
periods receive the benefits,” which demonstrates the failure of some sectors to realize
a genuine process of deinstitutionalization, to ensure the necessary documentation
for mental health patients, to effectively reduce the number of psychiatric beds and
to streamline the lawsuits in which this social group figures as a party.

Also relevant is the low number of Communal Centers in place in Brazil,
since these centers play a significant role in the current model of mental health
care (BRASIL, 2010).

In the case of mental health outpatient facilities, the situation is also
problematic, considering that, in general, these services produce poor results and
their work is not well integrated with the wider mental health care network, and
so a more in-depth discussion is required about their role in Brazil’s current mental
health policy (BRASIL, 2010).

On the matter of psychiatric hospitals, there has been a progressive reduction in
the number of beds between 2002 and 2009, with 16,000 beds being eliminated by the
psychiatric division of the National Hospital Services Assessment Program (PNASH)
and the Program for the Restructuring of Psychiatric Care (PRH). However, despite
the changing profile of these hospitals (they have grown smaller: 44% of the beds are
now in small hospitals), Brazil still has 35,426 psychiatric beds (BRASIL, 2010). In this
case, it is vital to reflect on the hospital-based model that still persists in the country,
despite the implementation of regional and community services.

SUR *v.8+n.15 «dec. 2011 » p.91-111 m 105



THE DAMIAO XIMENES LOPES CASE: CHANGES AND CHALLENGES FOLLOWING THE FIRST RULING AGAINST
BRAZIL IN THE INTER-AMERICAN COURT OF HUMAN RIGHTS

The number of beds reserved in general hospitals in Brazil, meanwhile, totaled
just 2,568 in July 2008 (BRASIL, 2010). This number represents a major setback in
the implementation of psychiatric reform in Brazil, which is intended to focus mental
health care on a regional level, gradually closing down psychiatric hospitals and placing
psychiatric beds in general hospitals in order to provide more complex care in this area.

Concerning the role of mental health professionals at the NASFs opened in
Brazil, the Ministry of Health’s report reveals that in April 2010, these professionals
represented 2,213 of the 6,895 employees at these centers, which corresponds to
approximately 30% of the total (BRASIL, 2010).

It should be added that, although there have been a series of advances in
mental health policies in the country, the Brazilian State has still not adopted
specific training programs for mental health professionals, particularly in psychiatric
hospitals (which was determined by the Court), indicating the fragility of the
country’s mental health care network. Therefore, the Brazilian State needs to be
urged by the IACHR to resolve this matter, which is still pending, that has been
monitored by the NGO Justica Global.

Furthermore, there are still cases of deaths at some psychiatric hospitals in
Brazil as a result of mistreatment and violence perpetrated against patients there,
reaffirming that these facilities continue to violate human rights, according to
information from the website of the Mental Health and Human Rights Monitoring
Center and the Anti-Asylum Movement. These organizations also confirm that that
there is no national system of oversight, while communication and the exchange
of information within the network on all these issues is still flawed.

Finally, it is worth noting that the Ministry of Health and the Special Ministry
of Human Rights issued Interministerial Decree No. 3347 of September 29, 20006,
that established the Brazilian Center for Human Rights and Mental Health, which was
formulated by a Working Group created especially for this purpose by the two ministries.
The Decree sets the guidelines and courses of action for the Center, in accordance with

the proposals made in the Final Report of the Working Group, for it to be:

An initiative that is intended to broaden the channels of communication between the
public authorities and society, through the formulation of a mechanism for lodging
complaints and externally monitoring the institutions that treat people with mental
illnesses, including children and adolescents, people with alcobol and other drug abuse
related illnesses, and also people in confinement.

(BRASIL, 2006).

However, despite the fact that it has been open for almost five years, there is only
one official record of activity by the Center since its creation. In April this year
[2011], a group of institutions led by the Federal Psychology Council staged an
inspection of psychiatric hospitals in the city of Sorocaba, in the state of Sao Paulo,
after receiving complaints of human rights violations. The Brazilian Center for
Human Rights and Mental Health was involved in this inspection, sending one
member of its executive committee, according to information obtained on the

website of the Federal Psychology Council.
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Even considering the aforementioned progress in the country’s mental health
policy, the Inter-American Court of Human Rights determined, in its Order on
the Monitoring of Compliance with the Judgment, that the training of mental
health professionals constitutes a measure with which Brazil has still not complied
(CORTE INTERAMERICANA DE DIREITOS HUMANOS, Caso Ximenes Lopes vs. Brasil,
2009). Accordingly, the Court requested that the Brazilian State, on the subject
of training mental health professionals, specifically address the following matters:

It is necessary for the State to refer in its next brief solely and exclusively ro: i) the
training activities carried out after the decision, whose content refers to “the principles
that must govern the treatment given to individuals with mental disabilities pursuant
to international standards on the subject and those set forth in the [...] Judgment”,
ii) the duration, periodicity and number of participants in those activities, and iii)
whether they are mandatory.

(CORTE INTERAMERICANA DE DIREITOS
HUMANOS, Caso Ximenes Lopes vs. Brasil, 2009, p. 7).

The monitoring conducted by the Court on the compliance with the judgment,
in the case in hand, demonstrated that, in spite of the improvements identified
in Brazil’s mental health policy, there is still a great deal of progress to be made.
Not only are deaths continuing to occur in psychiatric hospitals similar to the
one that held Damiio Ximenes, but the numbers presented on the replacement
services (CAPS, Residential Therapeutic Facilities, Communal Centers, etc.) are
still insufficient to meet the demands of the population. This situation confirms
that a hospital-based model of mental health care still remains in place in Brazil
and this cannot be left unaddressed.

6 Final considerations

By adhering to the international human rights protection system, together with the
obligations that come with it, the State also accepts international monitoring of how
fundamental rights are respected in its territory. It is, therefore, reaffirming the general
principle of international law, according to which the violation of international rules
applicable to States generates international responsibility for the offending State.

It could be said that the need to provide an effective guarantee of human
rights leads to a broadening and a deepening of the dual responsibility of prevention
and punishment that the State has over all individuals in its jurisdiction. The
obligation of a “guarantee” finally makes the State face its responsibilities both in
relation to its agents or employees who are “outside the law,” and also in relation
to private individuals.

An important observation can be made about the verdicts issued by the Inter-
American Court of Human Rights in the cases it hears. It can be said that the Court has
contributed actively and consistently to the improvement of the system of international
responsibility, encouraging States to increasingly pursue the international protection of
human rights. Although the jurisprudence of the Court is still quite recent, the Inter-
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American system is turning into a relevant and effective strategy for the protection of
human rights when national institutions are_currently failing.

On this point, we should highlight the importance of the monitoring — by the
Inter-American Commission and by States Parties to the American Convention — of
compliance with the Commission’s recommendations to States that are being held
internationally accountable and with the rulings of the Court. The effective oversight
of compliance with the recommendations of the Commission and the decisions of
the Court by the States Parties to the Convention is consistent with the overarching
goal of international human rights law, which is to achieve the effective protection
of human rights. Note that the monitoring of State conduct has a preventative effect.

It should be pointed out that the progress in the field of international human
rights law is due largely to the growing awareness and mobilization of civil society,
together with the sensitivity of public institutions towards the prevalence of human
rights. Furthermore, the international protection instruments constitute powerful
mechanisms to effectively strengthen the protection of human rights on the national
level by reasserting the importance of the domestic protection mechanisms.

The compliance of the Brazilian State with the ruling in the Damido Ximenes
case raises a number of considerations about the monitoring of the implementation,
on the national level, of the decisions and recommendations that emanate from
the Inter-American Human Rights System.

While Brazil may have complied almost in full with the judgment and, more
specifically, while progress has been made in the new model of mental health care
in the country, it is important to adopt measures and mechanisms for receiving and
investigating complaints on mistreatment and violence committed against people
with mental illnesses, with an emphasis on the participation of organized civil society
(as provided for in the Brazilian Center for Human Rights and Mental Health), the
Public Prosecutor’s Office, and organizations representing health sector professionals,
to create a channel of communication between users of mental health services and their
families and to restrict conduct that violates the rights of people with mental illnesses.

According to Brazil’s Anti-Asylum Movement, the replacement network of
mental health services should offer quality treatment that caters to the demands
of the Brazilian population, thereby demonstrating comprehensive psychiatric
reform. Moreover, the underlying principles of these services should be very clear in
order to strengthen the significance of the social environment of the users, taking
into account that many CAPS facilities end up reproducing the atmosphere of an
asylum in their daily treatment.

Therefore, one of the major challenges in the area of mental health affecting
public policy on the rights of this social group is the socio-cultural dimension, in the
sense that it is only possible to talk about changes to the model if effective actions
are in place to transform society’s attitude towards people with mental illness.

Given everything that has been expressed here, there is no doubt that the
formulation of rules to guarantee the quality of mental health treatment in Brazil
gained momentum with the Psychiatric Reform Law in 2001, together with
the other rights protection mechanisms that derived from it, as a result of the
mobilization of the Brazilian State in the wake of the Damido Ximenes case.
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RESUMO

O objetivo deste artigo é apresentar um panorama geral acerca da implementagao das
medidas expressas na sentenca que condenou o Brasil, em 2006, no caso Damido Ximenes
Lopes, primeiro caso brasileiro julgado pela Corte Interamericana de Direitos Humanos,
discutindo-se a responsabilidade internacional por violacio de diretos humanos. Através

de documentos oficiais, artigos e textos opinativos, este artigo retoma o histdrico do caso,
além de tragar o percurso do Brasil no cumprimento da sentenca e as consequéncias para as
politicas publicas de satde mental no pais.

PALAVRAS-CHAVE

Sistema Interamericano de Direitos Humanos — Corte Interamericana — Reparagoes — Grau
de cumprimento — Monitoramento das recomendacoes internacionais.

RESUMEN

El objetivo de este articulo es presentar un panorama general acerca de la implementacién
de las medidas expresadas en la sentencia que condené a Brasil, en 2006, en el caso Damido
Ximenes Lopes, primer caso brasilefio juzgado por la Corte Interamericana de Derechos
Humanos, que discute la responsabilidad internacional por violacién de derechos humanos.
A través de documentos oficiales, articulos y opiniones, este articulo retoma el historial

del caso, ademds de trazar el recorrido de Brasil en el cumplimiento de la sentencia y sus
consecuencias para las politicas ptblicas de salud mental en el pais.

PALABRAS CLAVE

Sistema Interamericano de Derechos Humanos — Corte Interamericana — Reparaciones —
Nivel de cumplimiento — Monitoreo de las recomendaciones internacionales
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