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PRESENTATION

Sur Journal has the pleasure to release its
issue number 14, which focuses on the
rights of persons with disabilities. The pur-
pose of this issue is to promote a wide de-
bate on the impacts of the adoption of the
UN Convention on the Rights of Persons
with Disabilities and its Optional Protocol,
and to evaluate the consequences of this
normative evolution for national and re-
gional systems in the Global South.

The final selection of articles presents
a diverse approach to disability-rights,
both in terms of regional representation
and thematic scope. The dossier’s open-
ing article entitled Analysis of Article
33 of the UN Convention: The Critical
Importance of National Implementation
and Monitoring, by Luis Fernando As-
torga Gatjens, discusses the role played
by States Parties and civil society orga-
nizations, specially organizations of per-
sons with disabilities (OPwDs), in imple-
menting and monitoring the compliance
with the convention, in accordance with
the Article 33 of the Convention on the
Rights of Persons with Disabilities.

From a comparative-law perspective,
Leticia de Campos Velho Martel analyzes
in Reasonable Accommodation: The New
Concept from an Inclusive Constitutional
Perspective the incorporation of the Con-
vention into the Brazilian legal-framework.

On sexuality-related rights, Marta Schaaf,
in her article entitled Negotiating Sexu-
ality in the Convention on the Rights of
Persons with Disabilities, give us a critical
account on the dynamics of power and dis-
course related to disabled sexuality, point-
ing out the remaining silence on the matter
even after the adoption of the Convention.

The UN Convention on the Rights of
Persons with Disabilities in Africa: Progress
after 5 Years, by Tobias Pieter and Heléne
Combrinck, presents a review of the Conven-
tion’s potential impact on African regional
human rights normative framework and on
implementation of disability-related rights in
selected domestic legal systems (South Af-
rica, Ethiopia, Uganda, and Tanzania).

Based on a critical account of theories
of justice, Human Diversity and Asymme-
tries: A Reinterpretation of the Social
Contract under the Capabilities Approach,
by Stella C. Reicher, critically examines
political participation of persons with dis-
abilities, inclusion and diversity in contem-
porary societies.

Peter Lucas’s The Open Door: Five
Foundational Films that Seeded the Rep-
resentation of Human Rights for Per-
sons with Disabilities presents a careful
landmark disability
rights-related films and suggests an origi-
nal approach on the role of filmmakers in

description of five



advancing poetical strategies to represent
disability; merging art and political will to
break the silence and promote change.

Closing the dossier, we also included
an exclusive Interview with Luis Gal-
legos Chiriboga, President (2002-2005)
of the Ad Hoc Committee that Drew Up
the Convention on the Rights of Persons
with Disabilities. The interview was made
by Regina Atalla, President of the Latin
American Network of Non-Governmental
Organizations of Persons with Disabilities
and their Families (RIADIS).

Apart from our thematic articles, we
have also included the article named Social
Movements and the Constitutional Court:
Legal Recognition of the Rights of Same-
Sex Couples in Colombia, by Mauricio
Albarracin Caballero, which explores how
rights-mobilization by social movements
have influenced the approach by the Co-
lombian Constitutional Court to this issue.

Daniel Vazquez and Domitille Delaplace
in Public Policies from a Human Rights
Perspective: A Developing Field, expose a
critical view on how to use the tools of the
New Public Management in order to include
human rights into public policies, bringing
particularly the experience of Mexico.

The article by J. Paul Martin on Human
Rights Education in Communities Recov-
ering from Major Social Crisis: Lessons

for Haiti, discusses Haiti after the 2009
earthquake and elucidates the main chal-
lenges facing human rights education in a
situation of post-conflict and national re-
construction.

Concepts expressed in the articles are
exclusive responsibility of the authors.

We would like to thank the experts who
reviewed the articles for this issue. We are
especially grateful to Diana Samarasan and
Regina Atalla for their involvement in the
call for papers and the selection of articles
related to rights of persons with disabilities
for the current issue. In addition, we would
like to stress our appreciation to Matheus
Hernandez, who assisted in the elaboration
of this issue in the first semester of 2011.

Sur Journal is glad to inform that the
table of contents of this special edition on
the rights of people with disabilities is also
printed in braille, with the link to our website.

Exceptionally, the present issue, dated
June of 2011, was printed in the second
semester of 2011.

Finally, Sur Journal would like to remind
our readers that the next issue will discuss
implementation at the national level of the
decisions of the regional and international
human rights systems and civil society’s
monitoring role in regard to this process.

The Editors.
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ABSTRACT

The UN Convention on the Rights of Persons with Disabilities, now part of the Brazilian
Constitution of 1988, introduced new concepts and approaches into Brazilian Law. This
article intends to define and discuss the concepts of reasonable accommodation and undue
burden, offering suggestions for a constitutionally adequate and useful interpretation of
these new legal norms. Consequently, research was conducted regarding such concepts and
their complexities as treated in other legal systems, particularly those that have featured
them for some time. An interpretive proposal is then formulated, addressing conclusions and
results primarily obtained by eliminating some interpretations adopted in other countries.
The conclusion reached is that reasonable accommodation is made possible and effective
through measures for the inclusion of people with disabilities, which are obtained through a
process of dialogue between the parties involved. The duty to accommodate is limited by the
concept of undue or disproportionate burden, comprised of various elements, for which the
burden of proof lies with the party whose duty it is to accommodate.

Original in Portuguese. Translated by Barney Whiteoak.
Received in February 2011. Accepted in May 2011.
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This paper is published under the creative commons license.
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REASONABLE ACCOMMODATION:
THE NEW CONCEPT FROM AN INCLUSIVE
CONSTITUTIONAL PERSPECTIVE!

Leticia de Campos Velho Martel

From the Perfection of Life

Why confine life in concepts and norms?

Beautiful and Ugly... Good and Bad... Pain and Pleasure...
These, after all, are forms

And not degrees of Being!

(QUINTANA, 2007, p.142).

1 Introduction

He walked down the corridor and considered his achievement. He was attending
law school at 17 years old. Upon entering the classroom, he could feel the tension in
the air. Absolute silence. The room was confusing because the door was at the back.
He continued on in need to find a seat by an electric socket to use his computer. As
the silence persisted, someone approached him and offered to help. He explained
that the room seemed back to front, and that he needed to sit down. The colleague
kindly showed him the way. Although not visible, the awkwardness was palpable.
The doubts too. In every colleague, every professor, he could sense the unspoken
questions as to whether he would see it through to the end; but mainly whether he
would be a burden to the rest of the class. Then there were the curious who thought
he would read and write in Braille. “No, nothing of the sort! I can read Braille, but
technology has evolved and these days there are specific programs for us, the blind.”
More questions followed. “How are you going to read the texts on the reading
list?” “Simple, the library digitalizes them and keeps them for me. All the professor
has to do is submit the list.” Copyright is no longer an issue for this joint project
between professors, libraries, and the blind. To the surprise of many, in their midst

Notes to this text start on page 110.
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REASONABLE ACCOMMODATION: THE NEW CONCEPT FROM AN INCLUSIVE CONSTITUTIONAL PERSPECTIVE

was a brilliant, well-organized and attentive student. The performance of the entire
class was better than other classes. It is easy to understand why. The presence of
a blind student meant that the reading list was available in advance, the students
were quieter during class out of respect for their colleague who needed to pay close
attention to hear, and the classes grew more informative. Everyone learned a valuable
lesson. Sharing the classroom with a blind student taught inclusion, acceptance and
tolerance. It brought out their good side. There is still a drawback, however, which
he hopes to overcome by the end of the course. It is very difficult to access case law
in some courts. The systems they use are not compatible with the programs available
for the blind, who buy the software with state support. But there is the promise of
total inclusion by 2012. He is counting on this. During the next vacation period, he
is going to the museum since a colleague has discovered an art gallery in a nearby
city that allows blind people touch the sculptures and some of the other art pieces.
He’ll be able to feel the art. The world is starting to adapt, he thinks.

The student’s reasoning is spot on; a world that is adaptable, adjustable, able to
accommodate and to receive people who are different, who have long been invisible. His
vision is of a world built by human beings for all human beings, universally designed,
without the need for integration or assimilation. A world that does not disregard people
who do not fit the mold of the archetypal human that modern Western society expects
and reveres; a world that has moved beyond accessibility and mobility; a world that
recognizes, respects and offers a wide range of channels for participation and inclusion,
ruled by a profound conception of equality and grounded in plural dignity.

The inspiration to write this article came from the need to explore the
concept of reasonable accommodation, present in the UN Convention on the
Rights of Persons with Disabilities (UN/CRPD). Together with undue burden,?
the term reasonable accommodation confers new legal meaning to instances of
discrimination against people with disabilities. Both enjoy constitutional status
given one unprecedented aspect of Brazil’s ratification of the UN/CRPD: it was
the first international human rights treaty (IHRT) to be approved under the terms
of Article 5, paragraph 3 of the Brazilian Constitution (BRASIL, 1988), making its
legal norms fully part of the Constitution.

The objective, therefore, is to define and discuss the concepts of reasonable
accommodation and undue burden, offering suggestions for a constitutionally
adequate and useful interpretation of the new legal norm. Accordingly, this article
shall first present an overview of the concepts and their complexities, with a focus
on the legal systems that gave rise to them (sections 2 and 3). It shall then propose a
line of reasoning for the interpretation and construction of the concepts in Brazilian
law, within the framework of the rights of people with disabilities (section 4).

2 Brief notes about the UN Convention on the
Rights of Persons with Disabilities

The UN/CRPD was approved in December 2006 and ratified by Brazil in March
2007 in New York. In 2008, it was incorporated into the Brazilian Constitution in
the form of a constitutional amendment, under the terms of Article 5, paragraph
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3 of the Constitution (Legislative Decree No. 186, BRASIL, 2008). As the first
international convention to be approved in the new millennium, the UN/CRPD
concerns itself with a portion of the population that has been, and still is, the
subject of discrimination and oppression: people with disabilities. The cornerstones
of the Convention are inclusion, parity of participation, full enjoyment of rights
and dignity for people with disabilities, with additional attention given to the
juxtaposition of other factors of exclusion and discrimination, such as combinations
of gender, age, childhood, poverty and disability.

The UN/CRPD is noteworthy on many levels. It unifies in one
international document a range of human rights recognized for a “creditor group”
(FIGUEIREDO, 2010), people with disabilities, and reaffirms the “universality,
indivisibility and interdependence” of human rights. In this respect, the UN/
CRPD establishes a series of legal concepts, some of which are fairly innovative
in some legal systems, such as the notions of (a) disability; (b) discrimination;
(c) reasonable accommodation.

On disability, the UN/CRPD does not espouse a merely biomedical
approach (i.e. one that “holds that there is a causal and dependent relationship
between the bodily impairments and the social disadvantages experienced
by persons with disabilities” in which “a body with impairments should be
the subject of medical knowledge intervention” (DINIZ; BARBOSA; SANTOS,
2009, p. 66-68), but instead combines it with a more comprehensive and even
combative approach than the exclusively biomedical one: the social model of
disability. Within this social model, disability “has come to be understood as
the experience of inequality shared by people with different types of [bodily or
mental] impairments,” the cause of which is not their bodies but rather barriers,
obstacles and social oppressions. Disability, therefore, has moved beyond the
purely biomedical field, grounded in measurement, evidence, treatment and
cure, and into a moral and cultural understanding that countless obstacles
are found outside our bodies, in the material and moral environment that
surrounds us (DINIZ; BARBOSA; SANTOS,2009, p. 70). Nevertheless, the social
model incorporated by the UN/CRPD does not completely discard elements
of the biomedical model, particularly in regard to the fundamental rights of
promotion, protection and access to health.

On discrimination, the UN/CRPD alters conventional thinking in two
ways. First, the UN/CRPD expands the concept, defining it @/so in virtue of not
offering reasonable accommodation. Therefore, in addition to the traditional
forms of unequal and discriminatory treatment, the denial of reasonable
accommodation that does not impose an undue burden constitutes discrimination
against people with disabilities. This illustrates the singularity of the concept of
reasonable accommodation, since, by modifying the content of discrimination, it
“demonstrates the recognition of environmental barriers as a preventable cause of
inequalities experienced by people with disabilities” (DINIZ; BARBOSA; SANTOS,
2009, p. 70; EMENS, 2008, p. 877). Second, the UN/CRPD expressly broadens the
meaning of discrimination, including direct and indirect forms, such as adverse
impact discrimination.

SUR*V.8+n.14 «jun. 2011 » p.85-111 m 87



REASONABLE ACCOMMODATION: THE NEW CONCEPT FROM AN INCLUSIVE CONSTITUTIONAL PERSPECTIVE

If there was ever any doubt about adverse impact discrimination figuring
in Brazilian constitutionalism, it has now dissipated. The doctrine of adverse or
disproportionate impact discrimination was developed by the U.S. Supreme Court in
the case of Griggs v. Duke Power Co. (apud SARMENTO, 2006, p. 125; MARTEL, 2007),
decided in 1971. This model of discrimination differs from direct discrimination,
in which the legal norm or administrative practice is intentionally and on its face
discriminatory. Adverse impact discrimination, in contrast, occurs when public
or private measures that are neither discriminatory in their origin nor imbued
with discriminatory intent, end up causing manifest harm, normally upon their
application, to certain minority groups whose physical or mental characteristics or
lifestyles distinguish them from the general group of people for which the policy
was designed. Based on this doctrine, courts can invalidate or make exceptions
to laws, administrative acts or even collective agreements and business policies,
creating a barrier against indirect harm caused to minorities (SARMENTO, 2006,
p. 125; MARTEL, 2007).

This concept of discrimination raises an important question: what is
reasonable accommodation? The text of the UN/CRPD offers a definition:

Reasonable accommodation: means necessary and appropriate modification and
adjustments not imposing a disproportionate or undue burden, where needed in a
particular case, to ensure to persons with disabilities the enjoyment or exercise on an
equal basis with others of all human rights and fundamental freedoms.

(NACOES UNIDAS, 2006a).

Seemingly, reasonable accommodation is not a problematic or complex concept. It
means using all available mechanisms to adjust practices, materials, environments,
general rules, etc. to the differences between people in order to assure them equal
opportunities. However, the term “reasonable” does create ambiguity since it is
not clear what constitutes reasonable mechanisms. The existing ones? An ordinary
one? The best possible ones? And what are we to understand by “undue burden”?
Does this expression refer only to the cost? The subsequent sections are intended
to provide an explanation of the concept in other legal systems, in order to develop
an interpretive proposal for the case of Brazilian law.

3 Reasonable accommodation and undue burden —
an overview of foreign and international law

The concept of reasonable accommodation originated in the United States
following the approval of the Equal Employment Opportunity Act of 1972 (USA,
1972) that aimed to combat discrimination in the labor market. The term was
originally used in reference to religious discrimination, requiring employers to
demonstrate that they would be unable to reasonably accommodate the religious
practices of their employees without undue hardship. Since then, the expressions
reasonable accommodation and undue hardship have figured prominently in
U.S. law. However, it was with the approval of the Americans with Disabilities
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Act-ADA in 1990 that they took hold and became the subject of more intense
discussions, both in doctrine and in case law (USA, 1990).

Canada may also be considered one of the birthplaces of reasonable
accommodation. In the 1970s, while the U.S. was forging the concept, Canada
had a conservative discrimination case law, primarily because it did not recognize
doctrines such as adverse impact discrimination. Nevertheless, Canada ended up
importing from the U.S. both the concept of adverse impact and of reasonable
accommodation. Moreover, the development of the concept of reasonable
accommodation flourished more in the Canadian system than in the U.S.,
converting Canada’s legal rulings into a reference on the subject.

Over the past decade, a number of European countries and the EU have also
incorporated the concepts of reasonable accommodation and undue burden into
their legal systems. In more recent years, after the approval of the UN/CRPD,
they have been adopted in the field of global human rights protection. The long
history of these two concepts and their diffusion across various different countries
and regional and global human rights protection systems would appear to indicate
their suitability, borrowed from other legal systems after careful consideration
and based on clear and stable legal structures. Nevertheless, Waddington
demonstrates that the concepts were forged in a highly questionable manner
in the U.S., meaning that the selected reference has proven to be complex and
confusing. Moreover, European countries have not responded to the challenge
of developing these concepts in identical ways, which has made their application
even more challenging (WADDINGTON, 2008, p. 318-319).

To better understand the subject, an overview shall be presented of the
concepts in the U.S., Canada, and some European countries as well as in the
European Union. This survey will make it possible to draw some conclusions about
the concepts and also identify the more controversial points, thereby allowing the
Brazilian interpretation to avoid the same highs and lows, and rights and wrongs
encountered elsewhere. An understanding of the concepts in other legal systems is
the first step towards a fertile legal dialogue in times of “transconstitutionalism”
(NEVES, 2009, p. 265) and intense exchanges between national, regional and
international human rights protection systems. It is worth noting that Brazil
has an advantage over most other States. Here, the concepts enjoy constitutional
status, making superfluous many of the discussions that took place elsewhere on
legislative interpretation, on correlation between international or community law
documents and the internal legal system, on the constitutionality of the laws and
on the differences between the administrative and legislative spheres.

3.1 The United States of America — on how not to read the convention

The narrative on reasonable accommodation and undue burden in United States
law reads like a clear example of “judicial backlash” (KRIEGER, 2003, p. 340;
MALHOTRA, 2007, p.9). Introduced legislatively in a socially and legally eventful
period marked by an active civil rights movement, reasonable accommodation was
the subject of timid interpretation by the judiciary, less assertive than expected,
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particularly considering two decisions on matters of religion delivered by the
Supreme Court prior to the adoption of the concept. In both cases, there is a
recurrent allusion to the issue of reasonable accommodation, although obviously
without being explicitly mentioned:

(a) in the Yoder case, the Supreme Court decided in favor of families belonging
to the religious Amish community who refused to send their children to high
school, in breach of state laws mandating compulsory schooling until age 16.
Despite claims by the state of the need for universal education of children and
adolescents, the Court accommodated the interests at stake, making an exception
to the law to allow the community to educate their adolescents (USA, Wisconsin
v. Yoder, 1972);

(b) in Sherbert v. Verner the Court decided that the denial of unemployment
benefits unduly infringed on the exercise of the religious convictions of an
Adventist woman who refused job offers that required her to work on Saturday,
a day of rest and worship when members of her denomination are forbidden
to work. In doing so, it accommodated the interests of a religious group, by
making an exception to the general legal norm (USA, Sherbert v. Verner, 1963;
MARTEL, 2007, p. 33).

Note that these two rulings, in spite of their being made prior to legislative adoption
of the concept of reasonable accommodation, were imbued with its spirit. People
belonging to minority religious groups who were adversely impacted by impartial
laws or administrative acts had their rights asserted and exceptions were made to
reconcile lifestyles and profound beliefs that differ from the mainstream, thereby
avoiding discrimination and forced assimilation and integration by the state. It
would be plausible to suppose, therefore, that the Supreme Court would follow
the same path when interpreting reasonable accommodation and undue hardship
after the legislation came into force.

This did not happen. The reasons are difficult to identify and though this is
not the place for speculation, it is suspected that the Court was possibly apprehensive
about the implications that reasonable accommodation involving religious matters
in private labor relations might have on the separation of church and state. In this
regard, the Court adopted remarkably restrictive positions, especially concerning:
(a) the verification of the costs and burdens to be borne by the employers, which
was carried out through application of the de minimis rule, i.e., any cost beyond
the minimum constituted an undue burden; (b) the definition of the principle of
equality, which was limited and formal; (c) the restrictive interpretation of parties
with the duty to accommodate; (d) the distorted interpretation of legal texts,
concerning both their wording and their legislative history (USA, Trans Word Airlines,
Inc. v. Hardison, 1977; USA, Ansonia Board of Education v. Philbrook,1986).

One striking aspect of the Supreme Court’s interpretation of legal texts is the
fact that it separated the term “reasonable,” the adjective qualifying accommodation,
from undue hardship. An examination of undue hardship is only made if employers
are unable to provide any accommodation deemed reasonable. This being the case,
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any proposed accommodation, even if not accepted by the claimant — given its
insufficiency, inefficiency or because it results in a loss of wages or employment
benefits or even because it stigmatizes — is generically reasonable, and the
accommodating party is not required to incur any additional costs to obtain a more
adequate accommodation for those involved. And once considered reasonable, no
proof of undue hardship is even required. Furthermore, an accommodation may
be deemed not reasonable in and of itself, regardless of costs, as explained below.

Following the approval of the ADA (USA, 1990), a renewal of jurisprudence on
reasonable accommodation might have been expected now that it was applicable to
people with disabilities. Nevertheless, the courts understood that, since legislators
had chosen terms previously defined in rulings on religious matters, the intention
was to maintain the existing meaning. The restrictive interpretation persisted. Even
worse, a new reading, grounded in elements of the law and economic schools of
thought, constrained the scope of reasonable accommodation even further.

The heavily criticized decision was given by Chief Judge Posner, in a court
of appeals, in the Vande Zande case. Mrs. Lori Vande Zande became paralyzed
from the waist down. Confined to a wheelchair, she occasionally suffered from
pressure ulcers that required her to take time off work. The first aspect analyzed
in the case was whether these ulcers come within the legal concept of disability.
Although they do not themselves constitute a disability, they were caused by the
disability. Consequently, they were considered part of the disability, giving rise
to a duty of reasonable accommodation to the point of undue hardship. With
regard to accommodations, Vande Zande made two requests of her employer,
the state of Wisconsin: (a) to lower a sink in the kitchenette so she could wash
her coffee cup and get a glass of water, that is, use the services of the kitchenette
like the other employees.> She was only able to reach the sink in the bathroom,
where she performed the activities she would prefer to do in the kitchenette. As
far as she was concerned, while using the bathroom did not interfere directly
with her work, it caused her moral damages and a degree of stigmatization in the
workplace; (b) restoration of 16.5 hours of sick leave she took as a result of her
employer’s refusal to let her work full time at home for eight weeks (USA, Vande
Zande v. Wisconsin Dep’t of Admin., 1995).

When interpreting the ADA, Posner understood that the legal norm provides
a dual and broad definition of disability, including (a) a physical or mental
impairment that substantially limits one or more of the major life activities of
an individual; (b) the state of being regarded as weak, fragile or defective to the
outside observer. To define reasonable accommodation and undue hardship, Posner
drew on previous cases. For workplace accommodation, he understood that “the
employer must be willing to consider making changes in its ordinary work rules,
facilities, terms and conditions in order to enable a disabled individual to work”
(USA, Vande Zande v. Wisconsin Dep’t of Admin., 1995).

According to Posner, the difficulty rested in defining the term “reasonable.”
For the claimant, reasonable meant effective accommodation for the individual. Her
case argued that costs should not be considered in the definition of “reasonable,” but
rather in the examination of undue hardship. Posner disagreed. He suggested that
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“reasonable” be interpreted as an adjective that weakens the term “accommodation,”
that is, in the sense in which the word is applied in civil law (e.g., reasonable effort,
reasonable care), indicating an ordinary attempt, and not the maximum possible
or the maximum desirable (USA, Vande Zande v. Wisconsin Dep’t of Admin., 1995).

The expression “undue hardship,” which had been interpreted by the trial
court judge as that which unduly burdens an employer according to their financial
condition, was defined by Posner as a combination of two elements: (a) the benefits
to the disabled person; (b) the resources of the employer. In Posner’s opinion, the
examination of costs comes into play for a second time, when the person requesting
the accommodation must demonstrate that it is: (a) effective and (b) proportional
to costs. Then the party with the duty to accommodate may present two defenses:
(a) excessive costs in relation to the benefits of the accommodation and (b) the
impossibility of the expense given its financial condition (USA, Vande Zande v.
Wisconsin Dep’t of Admin., 1995).

Concerning Mrs. Vande Zande’s request for the kitchenette sink to be
lowered, Posner concluded that the accommodation was unnecessary since she
already had use of another equally effective sink in the bathroom. Therefore, she
already had a reasonable accommodation:

Her argument rather is that forcing her to use the bathroom sink for activities (such
as washing out her coffee cup) for which the other employees could use the kitchenette
sink stigmatized her as different and inferior; she secks an award of compensatory
damages for the resulting emotional distress. We may assume without having to decide
that emotional as well as physical barriers to the integration of disabled persons into
the workforce are relevant in determining the reasonableness of an accommodation.
But we do not think an employer has a duty to expend even modest amounts of money
to bring about an absolute identity in working conditions between disabled and
nondisabled workers. The creation of such a duty would be the inevitable consequence
of deeming a failure to achieve identical conditions “stigmatizing.” That is merely
an epithet. We conclude that access to a particular sink, when access to an equivalent
sink, conveniently located, is provided, is not a legal duty of an employer. The duty
of reasonable accommodation is satisfied when the employer does what is necessary
to enable the disabled worker to work in reasonable comfort.

(USA, Vande Zande v. Wisconsin Dep’t of Admin., 1995).

Since the employer was the state of Wisconsin, which could hardly claim undue
hardship in virtue of one hundred and fifty dollars, the relationship established
between the concepts of reasonableness and undue hardship leads one to believe
that even modest amounts of money can be denied if the accommodation is not
reasonable (SUNSTEIN, 2007, p. 8).

Concerning the possibility that the claimant work at home if necessary,
Posner refused, based on a series of preconceptions such as the difficulty of
supervising the employee, the effect on teamwork, the impact on work colleagues,
the reduction in the quality of the work performance. Furthermore, he questioned
whether granting permission to work at home would not cause a reduction in the
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duty to accommodate, since employers could adopt this option to avoid having to
make changes to the workplace, thereby segregating people with disabilities (USA,
Vande Zande v. Wisconsin Dep’t of Admin., 1995).

The ruling caused controversy on a number of points: (a) the lack of an
effective cost-benefit analysis (SUNSTEIN, 2007); (b) the limited interpretation of
the benefits, especially given moral damages and stigmatic harms (SUNSTEIN,
2007; EMENS, 2008; MINOW, 2008); (c) the restrictive reading of the underlying
principles of the ADA (SUNSTEIN, 2007, 2008).

Cost-benefit analysis has some important virtues and vices. The former
include: (a) exposure of the fact that a refusal to accommodate may stem from
mere habit or prejudice; (b) demonstration of the potential benefits to the
disabled person and the potential costs to the employer; (c) identification of
assumptions or preconceptions that are not based on reality. The latter include
(a) possible incorporation of unreliable assumptions, instead of basing analysis
on reality; (b) possible oversight of a crucial aspect of discrimination and the
costs of daily humiliation, inequality and stigmatization (SUNSTEIN, 2007).
The ruling, as Sunstein asserts, features the vices of cost-benefit analysis, since
it minimizes the significant costs of stigmatic harm to and daily humiliation
of people with disabilities (SUNSTEIN, 2007, p. 2). Furthermore, the decision
rests on assumptions about working from home. However, a serious cost-benefit
analysis of reasonable accommodation includes more than just economic factors
— necessarily proven or simulated according to credible calculations. It must
also include the costs of stigma and the benefits of inclusion, not only to the
person requesting the accommodation, but also to third parties (SUNSTEIN,
2007, p. 2-4; EMENS, 2008).

This issue of benefits inspired the extensive study of Emens (2008). Emens
dismisses the hypothesis that benefits are only felt by the individual who requests
the accommodation, demonstrating that they can extend to the accommodating
party and also, directly or indirectly, to second and third parties. The way to
address the benefits should be less atomistic and more extensive, interactive,
relational and collective, which modifies and complicates empirical analyses of
costs and benefits (EMENS, 2008, p. 843; MINOW, 2008). In the Vande Zande
decision, Posner emphasized the benefits to the employee and the costs to the
employer, overlooking the benefits to other disabled employees, to employees
more generally, to third parties outside the workplace and, ultimately, to the
employer itself. This is a static conception of accommodation, as it “understands
accommodation as a special thing done for one or a few individuals, for a subset
of the population, to make it possible for those different individuals to participate
in, for example, the workplace.” What is proposed is a dynamic model of
accommodation that “understands accommodation as a process of interrogating
the existing baseline, by focusing on the part of the population that was neglected
in the creation of that baseline, [and] to make changes to that baseline that may
affect everyone” (EMENS, 2008, p. 894). This being the case, there are a series of
benefits and costs to be assessed, many of which are not economic in nature.

Finally, there are signs that the objective of the ADA was distorted in Vande
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Zande. In the case, it implicit from the interpretation that the purpose of the
ADA was to save public funds, by removing people from the scope of welfare and
social security (USA, Vande Zande v. Wisconsin Dep’t of Admin., 1995; USA, Borkowski
v. Valley Central School District, 2002a; EMENS, 2008, p. 870). Sunstein emphatically
denies that this is the purpose of the ADA. The underlying ideal of the ADA
is the inclusion of people with disabilities, previously considered inferior and
of a lower caste. It represents, therefore, the struggle for profound equality, for
universal human rights, for justice (NUSSBAUM, 2007) and plurality. A non-
assimilationist inclusion, beyond simple integration, is that which reconstructs
and reorders the standards of architecting environments and creates rules for the
workplace, schools and universities; that is, the intention is to make us realize
that we establish the physical and regulatory structures that surround us through
an archetype of normality that creates barriers for thousands of people. In short,
it is an anti-caste proposal (SUNSTEIN, 2001, p. 155-182; 2008, p. 21) to create
obstacles for oppression, not for people.

On the application of reasonable accommodation in the context of the
ADA, there has been at least one more important case heard by the Supreme
Court; it upheld the restrictive definition of parties with the duty to accommodate
by excluding unions from its spectrum and by refusing the possibility of
accommodation if it affects collective bargaining agreements or seniority systems.
Furthermore, the Court clearly rejected the interpretation of the word “reasonable”
as an indication of the effectiveness of the accommodation, taking a similar
approach to the one formulated by Posner, i.e., that while the accommodation
should be effective, the word “reasonable” is a modifier that weakens the noun. To
make matters worse, the Court did not consider the magnitude of the employer
when judging whether the costs constituted an undue hardship (USA, U.S. Airways,
Inc. v. Barnett, 2002b).4

3.2 Canada - afine mosaic

In Canada, the development of the concept of reasonable accommodation began
after the introduction of the U.S. doctrine of adverse impact. Once adverse impact
was recognized, the duty would follow to accommodate reasonably, unless an
undue hardship was demonstrated by the party owing the duty. The case law
deals primarily with accommodation for religious minorities. It first appeared
in the OMdl/ey case (CANADA, Ont. Human Rights Comm. v. Simpsons-Sears, 1985b),
in which there were already signs that the thrust of the court rulings would be
different than in the U.S5

First of all, the Canadian Court made it clear that the term “reasonable,”
when associated with “accommodation,” should be regarded as dependent on
proof of undue hardship, i.e., accommodation is not reasonable when it imposes
undue hardship. Therefore, while in the U.S. accommodation may be considered
unreasonable in itself, even when hardship is minimal, in Canada accommodation
fails to be reasonable if and only if there is proof that it will cause undue hardship
on the party being asked to accommodate (MALHOTRA, 2007, p. 12).
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Secondly, the Canadian Court established six factors to be considered
when determining undue hardship in the workplace: (a) financial costs; (b)
impact on collective bargaining agreements; (c) problems of employeemorale; (d)
interchangeability of workforce and facilities; (e) size of the employer; (f) safety.
In real situations, an analysis is made of the weight to be conferred to each of these
factors (CANADA, Central Alberta Dairy Pool v. Alberta, 1990).

Thirdly, the Canadian Court did not restrict the range of parties with the duty
to accommodate. The U.S. Supreme Court resisted the inclusion of parties other
than those expressly mentioned in the legal norms, especially private parties. In
Canada, participants in cases of discrimination, such as unions and condominium
associations, were deemed to be parties with the duty to accommodate or similar
duties even if circumstances were simply unfortunate and unintentional (CANADA,
Central Okanagan School District No. 23 v. Renaud, 1992; CANADA, SyndicatNorthcrestv.
Amselem, 2004).

By broadly interpreting the types of parties with the duty to accommodate,
the Court took a truly interesting step in the procedure for arriving at reasonable
accommodation. It considered this procedure to be an opportunity for dialogue,
in which all the parties involved should participate. In this regard, the party
requesting the accommodation has the duty to explain their limitations and needs
and, if possible, to identify alternatives. The subject of the request, meanwhile, has
the duty to offer reasonable proposals that, if genuinely reasonable, the claimant
has the duty to facilitate and contribute to their implementation. According to
the Court, “discrimination in the workplace is everybody’s business” (CANADA,
Central Okanagan School District No. 23 v. Renaud, 1992). Therefore,fourt/aly, it can be
noted that the pursuit of reasonable accommodation refers to a process of dialogue
that is multilateral, participatory and inclusive.

By charging professional associations with the duty to accommodate, the
Court makes it clear that this type of organization can also cause discrimination,
whether directly or through adverse impact. Although the theory is not formulated
in the words of the Court, note the presence of the three-dimensional model
structured by Nancy Fraser, which claims that in demands for justice and inclusion
there is a need to combine recognition, redistribution and representation (FRASER,
1996). Indeed, unions are professional associations that are directly involved with the
issue of redistribution in capitalist societies. To suppose that unions cannot give rise
to demands for recognition is to assume that they represent entirely homogenous
groups whose demands for inclusion, self-respect and dignity are exactly the same, or
at the very least that they exhibit a high level of parity of participation. The casuistry
of both the U.S. and Canada indicate that unions are not always this impartial
and representative. Architectures of social exclusion, whether intended or not, can
be reproduced on a micro-scale in redistribution organizations. Membership in a
professional association alone does not mean that workers from minority groups
have their demands for recognition taken into consideration or that they effectively
enjoy parity of participation.

Fifthly, the Supreme Court of Canada emphatically refused to adopt the
U.S. constitutional standards of interpreting undue hardship based on the de
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minimis test for two reasons: (a) the de minimis test is not compatible with the
concept of undue hardship formulated by the Court; (b) the legal term is not
hardship alone, but hardship qualified as undue. The de minimis test, however,
leads to the recognition of only the hardship and there will always be some
hardship; it is the cost of protecting the fundamental rights and shaping an
inclusive society (CANADA, Central Okanagan School District No. 23 v. Renaud, 1992;
CANADA, Commission ScolaireRégionale de Chambly v. Bergevin, 1994). What there
cannot be is an excessive hardship:

The Hardison de minimis test virtually removes the duty to accommodate and
seems particularly inappropriate in the Canadian context. More than mere negligible
effort is required to satisfy the duty to accommodate. The use of the term “undue” infers
that some hardship is acceptable; it is only “undue” hardship thar satisfies this test.
The extent to which the discriminator must go to accommodate is limited by the words
“reasonable” and “short of undue hardship”. These are not independent criteria but are
alternate ways of expressing the same concept. What constitutes reasonable measures is
a question of fact and will vary with the circumstances of the case.
(CANADA, Central Okanagan School District No. 23 v.
Renaud, 1992, emphasis added).

In more recent decisions, the Supreme Court has tried to refine its interpretation
of reasonable accommodation, mainly by correlating the reasonableness of an
accommodation with the widely acknowledged proportionality test. There
have been two stages of comparison between reasonable accommodation and
proportionality. First, the Court connected the steps of the test of reasonable
accommodation. In the Court’s interpretation, an examination of whether
there are less harmful means of implementing a measure (minimal impairment)
permits an analysis of whether a reasonable accommodation is available for the
situation. If an accommodation is identified and undue hardship is not proven,
this will be the minimal impairment for those adversely affected by measures
that, when viewed generally and abstractly, are fair and proportional. Obviously,
the public administration and the legislator are not required to foresee each
and every possible adverse impact of a normative act that is not intentionally
discriminatory and that in general does not infringe on the rights of the majority
of people. Nevertheless, if the judiciary is confronted with an adverse impact, it
is authorized, when examining proportionality, to find a means that minimizes
infringement on the rights of those adversely affected by the measure, thereby
recognizing a duty of reasonable accommodation to the point of undue hardship:

This correspondence of the concept of reasonable accommodation with the proportionality
analysis is not without precedent (...).

In my view, this correspondence between the legal principles is logical. In
relation to discrimination, the courts have held that there is a duty to make reasonable
accommodation for individuals who are adversely affected by a policy or rule that
is neutral on its face, and that this duty extends only to the point at which it causes
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undue hardship to the party who must perform it. Although it is not necessary
to review all the cases on the subject, the analogy with the duty of reasonable
accommodation seems to me to be helpful to explain the burden resulting from
the minimal impairment test with respect to a particular individual, as in the
case at bar. In my view, Professor José Woehrling correctly explained the relationship
betrween the duty to accommodate or adapt and the Oakes analysis in the following
passage: Anyone seeking to disregard the duty to accommodate must show that it

is necessary, in order to achieve a legitimate and important legislative objective,
to apply the standard in its entirety, without the exceptions sought by the
claimant. More specifically, in the context of section 1 of the Canadian Charter,
it is necessary, in applying the test from R. v. Oakes, to show, in succession, that

applying the standard in its entirety constitutes a rational means of achieving the
legislative objective, that no other means are available that would be less intrusive
in relation to the rights in question (minimal impairment test), and that there is
proportionality between the measure’s salutary and limiting effects. At a conceptual
level, the minimal impairment test, which is central to the section 1 analysis,
corresponds in large part with the undue hardship defence against the duty of
reasonable accommodation in the context of human rights legislation.

(CANADA, Multani v. Commission scolaire Marguerite-
Bourgeoys, 2006, emphasis added).

The correlation between reasonable accommodation and proportionality
became nebulous in a more recent ruling, since they were deemed to be distinct
constitutional tests. The reasonable accommodation standard should be used
when analyzing the application of a law or when examining administrative acts
and practices, covering both public and private entities. The proportionality test,
meanwhile, should be applied to less individualized contexts on the constitutionality
of laws and normative acts, involving the relationship of the legislator with the
subjects of the law. Furthermore, one of the stages of the proportionality test —
minimal impairment — was dissociated from reasonable accommodation:

Minimal impairment and reasonable accommodation are conceptually distinct.
Reasonable accommodation (...) envisions a dynamic process whereby the parties -
most commonly an employer and employee - adjust the terms of their relationship in
conformity with the requirements of human rights legislation, up to the point at which
accommodation would mean undue hardship for the accommodating party (...).

A very different kind of relationship exists between a legislature and the people subject
to its laws. By their very nature, laws of general application are not tailored to the
unique needs of individual claimanss. (...). A law’s constitutionality under section 1
of the Charter is determined, not by whether it is responsive to the unique needs of
every individual claimant, but rather by whether its infringement of Charter rights
is directed at an important objective and is proportionate in its overall impact. While
the law’s impact on the individual claimants is undoubredly a significant factor for
the court to consider in determining whether the infringement is justified, the court’s
ultimate perspective is societal. The question the court must answer is whether the
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Charter infringement is justifiable in a free and democratic society, not whether a more
advantageous arrangement for a particular claimant could be envisioned.

Similarly, ‘undue hardship’, a pivotal concept in reasonable accommodation, is not
easily applicable to a legislature enacting laws (...).

In summary, where the validity of a law of general application is ar stake, reasonable
accommodation is not an appropriate substitute for a proper section 1 analysis based
on the methodology of Oakes.

(CANADA, Alberta v. Hutterian Brethren of
Wilson Colony, 2009).

Note that the majority of the Court drew a significant distinction between
proportionality and reasonable accommodation. The former would be used to
control the constitutionality of general and abstract laws and normative acts
confined to the field of public law and the latter to public and private administrative
practices, in which there is a greater individualism. As a result, demands for
reasonable accommodation are practically impossible when it comes to laws or
normative acts that are more general and abstract. Therefore, the majority reading
removes the legislator from the scope of the duty to accommodate (CANADA, Alberta
v. Hutterian Brethren of Wilson Colony, 2009).

Notwithstanding this last decision and its potential consequences, the
set of rulings by the Supreme Court of Canada on reasonable accommodation
for religious minorities is very rich, both in conceptual definition and in their
comprehensiveness and scope. The interpretation of ideas associated with protection
and promotion of equality and dignity in order to build a society based on plural
and intercultural foundations, a genuine inclusive mosaic, seems to have prospered
much more in Canada than in other Western countries. The open nature of inclusive
constitutional construction prompted the expansion of the concept of reasonable
accommodation into the field of disability on far more interesting and fruitful
terms than the U.S. model, which “dramatically contrasts” with that of Canada.
(MALHOTRA, 2007, p. 14).

On the matter of disability, there are numerous Canadian decisions
on reasonable accommodation, most in administrative arbitration systems.
According to scholars, the interpretation has been as sophisticated as the reading
on religious accommodation: “Disability rights jurisprudence has applied the
Supreme Court of Canada’s decision in Dairy Pool in the context of providing
reasonable accommodations to workers with disabilities in increasingly complex
and sophisticated ways” (MALHOTRA, 2007, p. 15-16).

Finally, it should be clarified that the Court has unanimously reviewed the
distinctions between direct discrimination and adverse impact discrimination. Prior
to this, the Court separated the two, applying different standards and remedies
for each one. The Court understood that a new approach was necessary for cases
of discrimination and related accommodation, adopting a new standard for
examining discrimination and reasonable accommodation in order to simplify the
interpretations of the Canadian legislation and to clarify the scope of reasonable
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accommodation. Nonetheless, it made note of the importance of having the previous
standards in place, primarily the set of rulings that recognized and developed the
notions of adverse impact and reasonable accommodation (CANADA, British Columbia
(Public Service Employee Relations Commission) v. BCGSEU, 1999).

3.3 European States and the European Union

Reasonable accommodation was not part of the legal systems of European countries
until 2000, when the Council of the European Union adopted the Employment
Equality Directive (Directive 2000/78/CE, UNIAO EUROPEIA, 2000; WADDINGTON,
2008, p. 317). After this adoption, the concept spread across the national systems
and was strengthened with the authorization and signing, by the European Union,
of the UN/CRPD in 2007 and 2009, respectively (NEVES, 2010, p. 5).

To explain how the concepts were understood in the national and
community systems, this article shall draw on the comprehensive research of
Waddington (2008), written with the purpose to consider “how the Member States
of the European Union have responded to the challenge” to apply and interpret
the dual concepts of reasonable accommodation and disproportionate or undue
burden. Waddington found that countries have employed different terminologies
for accommodation (e.g., adaptation, adjustments, steps, appropriate measures)
without any significant legal consequences. However, the term “reasonable” has
been the subject of some very different interpretations. In a few States, this was
the only limiting modifier used; in others, the term “reasonable” comes hand-
in-hand with the expression of disproportionate or undue burden, or some other
analogous expression. The question then is: what meanings are conferred on
“reasonable”? How do they interact with the notion of disproportionate burden?
(WADDINGTON, 2008, p. 323-326).

The author concludes that there are three approaches to understanding the
word reasonable and its interaction with undue burden: (a) an accommodation
will be reasonable if it does not impose excessive difficulties or costs on the party
with the duty to accommodate. This reading is usually followed by the stricter
test of disproportionate burden. Therefore, an accommodation may be deemed
unreasonable without ever applying the burden test. Or, on very rare occasions,
and it is difficult to conceive of such a situation, an accommodation could be
deemed reasonable and also impose an undue burden. (b) An accommodation will
be reasonable if it is effective, i.e., if it allows the claimant to carry out the activities
that gave rise to the request. In defense, the accommodating party may claim an
undue or disproportionate burden; (c) an accommodation will be reasonable if it is
effective for the right holder while not imposing excessive inconveniences or costs
on the accommodating party (WADDINGTON, 2008, p. 339). Given the diversity
of interpretations, Waddington (2008, p. 339-340) concludes that it is up to the
European Court of Justice (ECJ), by standardizing the readings and applications,
to determine the interpretation.

So far, there have been three key rulings in the field, two from the EC]
and one from the European Court of Human Rights (ECHR). In its decision on
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the Chacén Navas case, the EC]J did not extend the protection from dismissal for
disabled workers to employees who become sick, thereby distinguishing sickness
from disability (TRIBUNAL DE JUSTICA EUROPEU, Sonia Chacén Navas v Eurest
Colectividades SA, 2006). In the Coleman case, meanwhile, the ECJ recognized that
the prohibition on discrimination and harassment does not only apply to people with
disabilities, but also to those who are primary caretakers of people with disabilities.
In the abstract, the EC] upheld the thesis that a person without disabilities who
is responsible for the care of a child with disabilities can suffer harassment in the
workplace to the extent that they can request reasonable accommodation. It also
established the standards for the burden of proof on the matter of discrimination
and accommodation (TRIBUNAL DE JUSTICA EUROPEU, S. Coleman v. Attridge Law
and Steve Law, 2008).

In an emblematic case, trialed in 2009, dealing with the incapacity of an
individual to assume mandatory military service, the ECHR for the first time,
as summarized by Kanter (2009): (a) alluded to reasonable accommodation; (b)
recognized a violation of the right to not be discriminated against in virtue of
disability: (c) expressly mentioned the UN/CRPD (TRIBUNAL EUROPEU DE
DIREITOS HUMANOS, Affaire Glor v. Suisse, 2009). Despite having drawn on the
concept of reasonable accommodation, the ECHR did not expressly mention
the term in the ruling, nor did it specify the forms and readings it could assume
in the case. Another important aspect of the ruling, though the limitations of
this article do not permit a lengthy discussion here, is the dividing line between
sickness and disability.

4 Reasonable accommodation: hermeneutic proposals
from an inclusive constitutional perspective

The UN/CRPD is formally part of the Brazilian Constitution. The first conclusion
to draw from this is that all past and future legal norms on disability need to be
written and interpreted in accordance with the Constitution. Its interpretation
should be based on inclusive constitutional hermeneutics. This means treating the
Constitution as a touchstone for breaking with repressive, oppressive, segregative
and assimilationist socio-political and economic environments. It is a normative
framework designed to break down structures of direct and de facto power, as
well as the machinery of symbolic power, in the sense that Bourdieu gives the
term (BOURDIEU, 2010, p. 8); a constitutional document modeled on dignity,
liberty, equality, solidarity, justice, participation and plurality. Therefore, the
interpretive guidelines that are suggested are based on the inclusion and the equal
and dignified participation of all human beings in a wide variety of settings.

It should be noted that the UN/CRPD was approved as a mechanism for the
protection and promotion of the rights of people with disabilities, within both the
biomedical and the social conception of disability. It is a document with inclusive
and emancipatory purposes intended to minimize the barriers that contribute to
or shape the asymmetry between humans. On this point, the article agrees with
Sunstein. The document is underpinned by an anti-caste principle. A side effect
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of protecting the rights of people with disabilities can even result in less spending
and increased saving within some government departments, although it is doubtful
that the network of protection and promotion for people with disabilities resulting
from the UN/CRPD is intended primarily to reduce public spending.

Now that the initial considerations have been made, the next step is to
propose how to interpret the dual concepts of reasonable accommodation and
undue burden in Brazilian law. To begin with, although the UN/CRPD is part
of the constitutional block, it was written in international terms for States Parties
to adopt “legislative, administrative and other measures” to protect rights. In
this regard, one might think that the UN/CRPD would acquire a programmatic
character, attributing to States Parties commitments ad futurum, without having
to be self-executing. Despite being written in a future-oriented tone and the
presence of judicial resistance to the self-executing nature of IHRT clauses (STF,
ADI 1480-DF/MC,BRASIL, 1996), it is believed to serve as current guidance to the
Brazilian Supreme Court (STF) (STF, HC 87585/TO, BRASIL, 2008). Regarding
the understanding of the STF on IHRTs, (STRAPAZZON, 2009, p. 379-399), the
wording of Article 5, paragraph 2 c¢/c Article 5, item XXV, both from the Brazilian
Constitution (BRASIL, 1988), confers self-executing status to a significant portion
of the clauses of IHRTs, excluding only the more sensitive points; the application
of these sensitive points requires complex public policies with particularities
outside the scope of the judiciary, whether by virtue of institutional limitations
and the separation of state functions or by virtue of the impossibility of effective
implementation through the judicial system. Reasonable accommodation, as
international casuistry shows, normally takes place to make exceptions to a general
law or to the general rules of private entities, accommodating the needs of a person
given the unique obstacles that a body or mind confronts. Therefore, it is a space
in which the court may be called upon to act without significant problems, from
a lack of provisions in the legislative or administrative fields, to allow exceptions
to the general norms of these state functions.

The question then is: how should one read the binomial reasonable
accommodation and undue burden in the Brazilian Constitution? Three points
shall be addressed: (a) the holders of the right to accommodation; (b) the terms
“reasonable accommodation” and “undue burden”; (c) the parties with the duty
to accommodate.

The first point mentions the holders of the right to reasonable accommodation.
It asserts, from the outset, that there is a fundamental right to reasonable
accommodation. This can be inferred not only from the terms of the UN/CRPD,
but also from the concept of discrimination. Therefore, if there is no undue
burden, the absence of reasonable accommodation — if one exists — constitutes
discrimination. There is a right to not be discriminated against, correlated with a
duty to not discriminate. By consequence, there is a fundamental right to reasonable
accommodation, provided one exists, up to the point of undue burden.

According to the UN/CRPD, the holders are people with disabilities, from
the perspective of a social model combined with biomedical components. Therefore,
all persons with disabilities are entitled to reasonable accommodation, provided
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they have the skills, qualifications, licenses, etc. that are necessary for the job, task
or activity for which they are claiming accommodation.® For example, blind people
cannot — yet — demand reasonable accommodation to work as bus drivers, since
they do not have the required skills and licenses. But they could demand reasonable
accommodation to work as a public prosecutor, provided they pass the exam and
have the proper university qualifications. On this matter, there is one important
caution. Disability sometimes rules out some activities entirely, since no reasonable
accommodation is available to offer alternatives. However, there are countless
examples in which it is ingrained but unfounded assumptions that lead people to
believe that a person with a given disability cannot perform certain activities. It
should not be forgotten that one of the purposes of reasonable accommodation is
precisely to open up to review the practices, assumptions and methods that have
molded our environment.

Attention needs to be paid to the possibilities of under-inclusion and over-
inclusion (on the topic, (STRUCHINER, 2005, p. 147 and following). In the rulings
mentioned in the previous sections, it has been noted that a debate has emerged
on the boundary between sickness and disability, and on the possibility of primary
care takers being entitled to reasonable accommodation. This issue should be
explored on a case-by-case basis, to avoid both under-inclusion and a potential
over-inclusion (e.g., by equating to disability the very temporary needs resulting
from a sickness), which could distort the concept and make it unrealizable. In the
meantime, cases of inclusion of individuals not considered persons with disabilities
under the biomedical model, but deemed as such by the new concept of the UN/
CRPD, will be unusual to begin with, since many infra-constitutional norms
amount to under-inclusive rules from the perspective of the UN/CRPD.

Concerning the components of the term “reasonable accommodation,” it
is understood that accommodation refers to all the modifications, adjustments,
adaptations and even flexibilities to be carried out in the material and normative
environment in which it is claimed, through the employment of a wide variety of
mechanisms, from techniques, to technologies to a review of procedures and even
exceptions in working hours and the workplace as well as in the performance of
tasks, academic activities, etc.

The problem lies in the meaning of “reasonable.” Humberto Avila has
researched STF case law and found three senses of the term: (a) reasonableness
as fairness: a guideline that requires that general and abstract norms be judged
in light of peculiarities of the case, establishing conformity between the norm
and the specifics of the case. It would suggest private justice. (b) reasonableness as
congruence: a guideline that requires conformity between the legal norms and the
external conditions of application, requiring a real cause to justify adoption of the
measure; (c) reasonableness as equivalence: a guideline that requires a relation of
equivalence between two measures, the adopted measure and the criterion that gives
its dimension (e.g., the punishment and the act committed) (AVILA, 2009, p. 156
and following). Reasonableness is also applied as that which is ordinary or routine.

In a review of foreign cases, it appears that in the U.S. the word “reasonable”
limits accommodation to what is regarded as common sense to demand of someone.
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In Canada, meanwhile, the interpretation was quite different, and “reasonable” took
on a broad connotation as all possible efforts to accommodate up to the point of
undue burden. In the European context, there were three meanings, in particular
one that considered the term as what is ¢ffective and for the individual or group in
question. Which conception, then, is best suited to Brazilian constitutionalism?
From the outset, “reasonable” should not be read as what is ordinary since this
undermines the root of the purpose of accommodation, which is to offer alternatives,
usually through an exception to what is common. It would be incongruous; it
would be to interpret a fundamental right in the most restrictive way possible, in
conflict with the recommended technique. Among the senses identified by Avila
(2009), it is believed that reasonableness as fairness is what most resembles reasonable
accommodation, since it requires the molding of the general and abstract normto
the specifics of the case. In this first sense, the term “reasonable” shall only limit
accommodation if the accommodation is not at all efficient.

Furthermore, when judging what is “reasonable,” the sense of reasonableness
as congruence could also prove useful, since it would determine whether exceptions
can be made to a measurein accordance with the causes that underpin it (e.g.,when
the disability and the accommodation in questionreduce,below the minimum level,
the degree of safetyintended by the measure). “Reasonable” would then be another
limitation of accommodation, i.e., there would be general norms that would not
permit some exceptions, because they would result in significantly diminishing their
purpose (e.g., health, safety, equality). This assessment would resemble one of the
stages of the proportionality test, of necessity, which analyzes whether the chosen
means have the least impact on fundamental rights, according to the proposed
ends. Nevertheless, the result would not necessarily be the customary invalidation
of the entire legal act (e.g., declaration of unconstitutionality or illegality...), but the
proposal of intermediary solutions, such as can occur in the so-called intermediary
decisions (on the topic, CERRI, 2001, p. 84 and following.).

Although reasonableness as congruence is one of the senses of “reasonable,”
it is proposed that this determination be made against undue burden, since
“reasonable” and “undue burden” form a dual concept to be considered together.
The defense for non-accommodation lies in the undue burden it will cause, insofar
as the analysis becomes easier and clearer in the assessment of the burden. It is
recommended that the term “reasonable” be interpreted as what is effective to
adapt so as to make the material and normative environment meet the needs of the
person with disabilities with the minimum possible segregation and stigma, with
attention to the specifics that make it permissible to loosen or make exceptions
to generally applicable norms and practices. Effectiveness is not restricted only
to political aspects; in contrast, it is extendable to less tangible aspects, such as
avoiding stigma, humiliation and embarrassment. For example, in Vande Zande,
reasonableness was considered only from the practical angle, ignoring the sense of
inferiority the employee felt by using the bathroom sink for her eating activities.
To reflect on this point, imagine the opposite situation: if Vande Zande had to
use the collective kitchen sink to brush her teeth or to wash her hands after using
the toilet. How would her colleagues have felt?
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To achieve reasonable accommodation, the dialogue procedure is
imperative. It is incumbent on the person with disabilities or the representative
entity to identify the best alternatives, since they have the knowledge and
experience regarding the barriers to be overcome and the most effective ways of
doing so; it is the application of the motto “nothing about us, without us.” It is
important for all those involved — often second parties, such as student or work
colleagues — to participate, at least for clarification purposes, except in situations
that require confidentiality (e.g., mental disorders). Accommodating parties need
to be open to dialogue and provide proof of undue burden.

Undue burden is the defense that allows the accommodating party to
excuse itself and it shall be defined on a case-by-case basis, bearing in mind
the valuable suggestion of the Supreme Court of Canada that while there will
always be some burden, it may not be undue. For this reason, a method such
as the de minimis test should be discarded, since it only considers the extent of
the burden, ignoring the textuality. There are a range of factors to consider in
determining whether a burden is undue and they can be split into two groups.
The first is the purpose of the general measure for which an exception is being
sought through accommodation. If the purpose of the measure is significantly
hindered or undermined, the burden will be considered undue. It will not be
sufficient to demonstrate that the measure was implemented in good faith,
impartially or equally. The defense will only be complete if it can be shown that
the accommodation obstructs the intended purpose.”

The second is a detailed comparison of costs and benefits. It has been
mentioned that costs and benefits are not only economic and financial in
nature (although these obviously enter into the calculation, together with the
size of the accommodating party). On the benefits, it is worth recalling that
accommodation is not intended to benefit just one individual; its raison d’étreis
far vaster, consisting of a dynamic model of accommodation (supra, EMENS,
2008, p. 894). It includes direct and indirect benefits, taking into consideration
first and second parties, and also third parties. On the costs, attention should be
paid to those that are mitigated by compensations or gains to the accommodating
party, which could include incentives, exemptions and state immunities, or
even gains from marketing social responsibility. The costs of stigmatization and
humiliation are weighed up, as are the costs to second parties, when applicable
(e.g., work colleagues).

Finally, it needs to be determined who should accommodate. For this, it is
necessary to reiterate the differences in the concept of discrimination according
to the UN/CRPD: (a) it includes, in addition to discrimination in its traditional
forms, adverse impact discrimination; (b) the denial of reasonable accommodation
constitutes discrimination, up to the point of undue burden. It is indisputable
that the State, in all its ramifications, has a duty to accommodate. Private
parties are included as well when there is a connection with fundamental rights.
On this point, there are difficulties. It is believed that all private entities that
perform functions via concession, license, etc. have this duty, as do private sector
organizations providing services that are public in nature. For example, telephone
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companies, public transport operators, private schools and universities have this
in common. There is no doubt that organizations that rely on public money, even
indirectly, are included (e.g., social services, foundations, NGOs). In the labor
market, the Brazilian Constitution (BRASIL, 1988) states that employers have a
duty to uphold fundamental rights, making it possible and justifiable to include
the terms of the UN/CRPD, paying particular attention, however, to the capacity
of each employer with regard to undue burden. Union organizations also have
the duty, primarily when the discrimination results from their agreements and
conventions. Moreover, guidelines apply linking the private sector to fundamental
rights (on the topic, SARMENTO, 2005).

Ideally, the legislative process is the way to define the concept, but it is
believed that until new legislation on accommodation is forthcoming, it is up to
the courts to rule, on a case-by-case basis, on who deserves accommodation, who
has the duty to accommodate, what constitutes reasonable accommodation and
what counts as an undue burden, when dialogue between the parties involved
is unsuccessful. When examining these cases, it is important to try to promote
this dialogue in a judicial setting. If this is not possible, the decision needs to
observe the terms of the UN/CRPD, i.e, interpretation in accordance with the
Constitution of the existing legal norms for the protection of the rights of people
with disabilities.

5 Conclusions

In order to outline some proposals on how to interpret the dual concepts of
reasonable accommodation and undue burden in Brazilian constitutionalism,
the main aspects of the topic in other legal systems have been revisited, with an
emphasis on those that gave rise to these concepts. This review contributed to a
constitutional dialogue, permitting identification of the strengths and weaknesses
of the constitutional and international reading.

The following conclusions can be drawn:

(a) reasonable accommodation is a concept that modifies the legal content of
discrimination, which is now present if reasonable accommodation is not
provided to the point of undue burden;

(b) people with disabilities, from the perspective of a social model combined
with biomedical elements, are holders of a fundamental right to reasonable
accommodation to the point of undue burden in a wide variety of environments.
Other parties can become holders of the fundamental right to reasonable
accommodation, to the point of undue burden, and their inclusion should be
analyzed on a case-by-case basis;

(c) accommodation consists of modifications, adjustments, adaptations and even
flexibilities in the material and normative environment in which it is claimed,
through the employment of a wide variety of mechanisms;
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(d) “reasonable” is the e¢ffective accommodation for the individual or group, and
the idea of effectiveness includes the prevention and elimination of segregation,
humiliation and stigma;

g

(e) reasonable accommodation must be the product of a process of dialogue between
the parties involved;

(f) the defense of reasonable accommodation is that it will cause an undue burden.
In essence, the burden will be undue when: (g.1) adopting an accommodation
excessively undermines the purpose of the general measure, posing risks to
safety, health and well-being etc.; (g.2) in the balance of costs and benefits,
the accommodation proves to be too expensive. Note that the cost-benefit
analysis is not limited to financial aspects, nor does it only consider the two
parties directly involved.
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NOTES

1. I would like to thank Professor Daniel
Sarmento for bringing to my attention the
importance of the concept of reasonable
accommodation. I dedicate this article to my
friends Leonardo, from Criciima, and Diana and
Daniel, from Rio, people who have surpassed
countless barriers and who are fighting for
inclusion

2. For the purposes of this article, burden and
hardship are used interchangeably. The text of
the UN/CRPD uses the term “burden,” while
international law often uses the term “hardship.”

3. It is important to highlight that the building
was still under construction, with a design
predating the ADA. Posner understood that the
ADA was not retroactive. The cost of lowering
the sink was 150 dollars. Wisconsin had already
provided some accommodations for Vande Zande,
such as building a ramp, modifying the bathroom
on her floor, adapting the furniture, paying half
the cost of a cot she needed for her daily personal
care at work, remodeling the staff locker room
and adjusting her working hours to accommodate
her medical appointments and treatments.

4. May it be noted that the employer was one of
the largest airlines in the U.S. at the time.

5. In Canada, there are laws and government
regulations on the subject, as well as government
agencies responsible for handling claims for
accommodation.

6. Since accommodation occurs in a wide
variety of settings — schools, universities,
training courses, and employment access

and advancement — it may also be requested

in processes for obtaining certificates,
qualifications, career advancement. If not, there
is a risk of creating or maintaining a vicious
circle of exclusion of people with disabilities.

7. This point is illustrated in the Bhinder case, in
which the Supreme Court of Canada understood
that exceptions could not be made to a general
workplace safety measure — the use of hard hats
by people who work with high tension electricity
— to accommodate a member of a religious group
whose faith required that he wear a turban,

on the grounds that safety would be unduly
compromised.
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RESUMO

A Convengao sobre os Direitos das Pessoas com Deficiéncia da ONU, parte da CRFB/88,
introduziu novos conceitos e concepgées no direito brasileiro. Este artigo objetiva
compreender e discutir os conceitos de adaptacio razodvel e dnus indevido, oferecendo
premissas para uma interpretagio constitucionalmente adequada e util das inovagdes
normativas. Para tanto, foram pesquisados os conceito e suas complexidades em outros
ordenamentos juridicos, especialmente os que os empregam hd longa data. A seguir,
formulou-se uma proposta interpretativa. Nela estdo sediados conclusées e resultados
obtidos, em especial pela exclusio de algumas interpretagoes adotadas em outros paises.
Concluiu-se que a adaptagio razodvel é composta de medidas possiveis e eficazes para

a inclusio de pessoas com deficiéncia, obtidas mediante processo de didlogo entre os
envolvidos. O dever de adaptar ¢ limitado pelo dnus indevido ou desproporcional,
composto de vérios elementos, cujo 6nus probatério reside em quem deve acomodar.

PALAVRAS-CHAVE

Deficiéncia — Discriminagao — Adaptagao razodvel — Onus indevido

RESUMEN

La Convencidn sobre los Derechos de las Personas con Discapacidad de la ONU,
incluida en la CRFB/88 (Constitucién de la Republica Federativa del Brasil), introdujo
nuevos conceptos y concepciones en el derecho brasileno. El objetivo de este articulo

es comprender y discutir los conceptos de ajuste razonable y carga indebida, ofreciendo
premisas para una interpretacién constitucionalmente adecuada y util de las innovaciones
normativas. A este respecto, se investigaron los conceptos y sus complejidades en otros
ordenamientos juridicos, en especial los que se emplean desde larga data. A continuacidn,
se formula una propuesta interpretativa. En la misma se ubican las conclusiones y los
resultados obtenidos, en especial excluyendo algunas interpretaciones adoptadas en

otros paises. Se concluye que el ajuste razonable estd compuesto por medidas posibles y
eficaces para la inclusién de personas con discapacidad, obtenidas mediante el proceso de
didlogo entre los involucrados. El deber de ajustar estd limitado por la carga indebida o
desproporcionada, compuesta por varios elementos y cuya carga probatoria reside en quien
tiene el deber de realizar el ajuste.

PALABRAS CLAVE

Discapacidad — Discriminacién — Adaptacién razonable — Carga indebida

SURev.8+n.14 +jun. 2011+ p.85-111 m 111



PREVIOUS NUMBERS

Previous numbers are available at <www.surjournal.org>.

SUR1I1,v.1,n.1,Jun. 2004

SUR 3, v. 2, n. 3, Dec. 2005

EMILIO GARCIA MENDEZ
Origin, Concept and Future of Human
Rights: Reflections for a New Agenda

FLAVIA PIOVESAN
Social, Economic and Cultural Rights
and Civil and Political Rights

OSCAR VILHENA VIEIRA AND A.
SCOTT DUPREE

Reflections on Civil Society and
Human Rights

JEREMY SARKIN

The Coming of Age of Claims for
Reparations for Human Rights
Abuses Committed in the South

VINODH JAICHAND

Public Interest Litigation Strategies
for Advancing Human Rights in
Domestic Systems of Law

PAUL CHEVIGNY
Repression in the United States after
the September 11 Attack

SERGIO VIEIRA DE MELLO

Only Member States Can Make the
UN WorkFive Questions for the
Human Rights Field

SUR 2, v. 2, n. 2, Jun. 2005

SALIL SHETTY

Millennium Declaration and
Development Goals: Opportunities for
Human Rights

FATEH AZZAM

Reflections on Human Rights
Approaches to Implementing the
Millennium Development Goals

RICHARD PIERRE CLAUDE
The Right to Education and Human
Rights Education

JOSE REINALDO DE LIMA LOPES
The Right to Recognition for Gays
and Lesbians

E.S. NWAUCHE AND
J.C. NWOBIKE
Implementing the Right to
Development

STEVEN FREELAND

Human Rights, the Environment and
Conflict: Addressing Crimes against
the Environment

FIONA MACAULAY

Civil Society-State Partnerships for
the Promotion of Citizen Security in
Brazil

EDWIN REKOSH
Who Defines the Public Interest?

VICTOR E. ABRAMOVICH

Courses of Action in Economic, Social
and Cultural Rights: Instruments

and Allies

CAROLINE DOMMEN
Trade and Human Rights: Towards
Coherence

CARLOS M. CORREA
TRIPS Agreement and Access to
Drugs in Developing Countries

BERNARDO SORJ
Security, Human Security and Latin
America

ALBERTO BOVINO
Evidential Issues before the Inter-
American Court of Human Rights

NICO HORN
Eddie Mabo and Namibia: Land
Reform and Pre-Colonial Land Rights

NLERUM S. OKOGBULE

Access to Justice and Human Rights
Protection in Nigeria: Problems and
Prospects

MARIA JOSE GUEMBE

Reopening of Trials for Crimes
Committed by the Argentine Military
Dictatorship

JOSE RICARDO CUNHA
Human Rights and Justiciability: A
Survey Conducted in Rio de Janeiro

LOUISE ARBOUR

Plan of Action Submitted by the
United Nations High Commissioner
for Human Rights

SUR 4, v. 3, n. 4, Jun. 2006

FERNANDE RAINE
The measurement challenge in human
rights

MARIO MELO

Recent advances in the justiciability
of indigenous rights in the Inter
American System of Human Rights

ISABELA FIGUEROA
Indigenous peoples versus oil
companies: Constitutional control
within resistance

ROBERT ARCHER

The strengths of different traditions:
What can be gained and what might
be lost by combining rights and
development?

J. PAUL MARTIN
Development and rights revisited:
Lessons from Africa

MICHELLE RATTON SANCHEZ
Brief observations on the mechanisms
for NGO participation in the WTO

JUSTICE C. NWOBIKE
Pharmaceutical corporations
and access to drugs in developing
countries: The way forward

CLOVIS ROBERTO ZIMMERMANN
Social programs from a human
rights perspective: The case of the
Lula administration’s family grant
in Brazil

CHRISTOF HEYNS, DAVID
PADILLA AND LEO ZWAAK

A schematic comparison of regional
human rights systems: An update

BOOK REVIEW

SUR 5, v. 3, n. 5, Dec. 2006

CARLOS VILLAN DURAN
Lights and shadows of the new United
Nations Human Rights Council

PAULINA VEGA GONZALEZ

The role of victims in International
Criminal Court proceedings: their
rights and the first rulings of the
Court

OSWALDO RUIZ CHIRIBOGA
The right to cultural identity of
indigenous peoples and national
minorities: a look from the Inter-
American System

LYDIAH KEMUNTO BOSIRE
Overpromised, underdelivered:
transitional justice in Sub-Saharan
Africa

DEVIKA PRASAD
Strengthening democratic
policing and accountability in the
Commonwealth Pacific
IGNACIO CANO

Public security policies in Brazil:
attempts to modernize and demo-
cratize versus the war on crime
TOM FARER

Toward an effective international
legal order: from co-existence to
concert?

BOOK REVIEW

SUR 6, v. 4, n. 6, Jun. 2007

UPENDRA BAXI
The Rule of Law in India

OSCAR VILHENA VIEIRA
Inequality and the subversion of the
Rule of Law

RODRIGO UPRIMNY YEPES
Judicialization of politics in
Colombia: cases, merits and risks

LAURA C. PAUTASSI

Is there equality in inequality?
Scope and limits of affirmative
actions

GERT JONKER AND RIKA
SWANZEN

Intermediary services for child
witnesses testifying in South African
criminal courts

SUR ¢ V.8 +n.14 * jun. 2011 * p. 205-207 m 205



PREVIOUS NUMBERS

Previous numbers are available at <www.surjournal.org>.

SERGIO BRANCO

Brazilian copyright law and how it
restricts the efficiency of the human
right to education

THOMAS W. POGGE
Eradicating systemic poverty: brief
for a Global Resources Dividend

SUR 7, v. 4, n. 7, Dec. 2007

LUCIA NADER
The role of NGOs in the UN Human
Rights Council

CECILIA MACDOWELL SANTOS
Transnational legal activism and
the State: reflections on cases
against Brazil in the Inter-American
Commission on Human Rights

TRANSITIONAL JUSTICE

TARA URS

Imagining locally-motivated
accountability for mass atrocities:
voices from Cambodia

CECILY ROSE AND

FRANCIS M. SSEKANDI

The pursuit of transitional justice
and African traditional values: a
clash of civilizations — The case of
Uganda

RAMONA VIJEYARASA

Facing Australia’s history: truth
and reconciliation for the stolen
generations

ELIZABETH SALMON G.

The long road in the fight against
poverty and its promising encounter
with human rights

INTERVIEW WITH JUAN MENDEZ
By Glenda Mezarobba

SUR 8, v. 5,n. 8, Jun. 2008

MARTIN ABREGU

Human rights for all: from the
struggle against authoritarianism to
the construction of an all-inclusive
democracy - A view from the
Southern Cone and Andean region

AMITA DHANDA

Constructing a new human rights
lexicon: Convention on the Rights of
Persons with Disabilities

LAURA DAVIS MATTAR

Legal recognition of sexual rights
— a comparative analysis with
reproductive rights

JAMES L. CAVALLARO AND
STEPHANIE ERIN BREWER
The virtue of following: the role
of Inter-American litigation in
campaigns for social justice

RIGHT TO HEALTH AND ACCESS TO
MEDICAMENTS

PAUL HUNT AND RAJAT KHOSLA
The human right to medicines

THOMAS POGGE

Medicines for the world: boosting
innovation without obstructing free
access

JORGE CONTESSE AND DOMINGO
LOVERA PARMO

Access to medical treatment for
people living with HIV/AIDS:
success without victory in Chile

GABRIELA COSTA CHAVES,
MARCELA FOGAGA VIEIRA AND
RENATA REIS

Access to medicines and intellectual
property in Brazil: reflections and
strategies of civil society

SUR 9, v. 5, n. 9, Dec. 2008

BARBORA BUKOVSKA
Perpetrating good: unintended
consequences of international
human rights advocacy

JEREMY SARKIN
Prisons in Africa: an evaluation
from a human rights perspective

REBECCA SAUNDERS

Lost in translation: expressions
of human suffering, the language
of human rights, and the South
African Truth and Reconciliation
Commission

SIXTY YEARS OF THE UNIVERSAL
DECLARATION OF HUMAN RIGHTS

PAULO SERGIO PINHEIRO
Sixty years after the Universal
Declaration: navigating the
contradictions

FERNANDA DOZ COSTA
Poverty and human rights from
rhetoric to legal obligations: a
critical account of conceptual
frameworks

EITAN FELNER

A new frontier in economic and
social rights advocacy? Turning
quantitative data into a tool for
human rights accountability

KATHERINE SHORT

From Commission to Council: has
the United Nations succeeded in

creating a credible human rights

body?

ANTHONY ROMERO

Interview with Anthony Romero,
Executive Director of the American
Civil Liberties Union (ACLU)

206 ® SUR-INTERNATIONAL JOURNAL ON HUMAN RIGHTS

SUR 10, v. 6, n. 10, Jun. 2009

ANUJ BHUWANIA

“Very wicked children”: “Indian
torture’” and the Madras Torture
Commission Report of 1855

DANIELA DE VITO, AISHA GILL
AND DAMIEN SHORT
Rape characterised as genocide

CHRISTIAN COURTIS

Notes on the implementation by
Latin American courts of the ILO
Convention 169 on indigenous
peoples

BENYAM D. MEZMUR
Intercountry adoption as a measure
of last resort in Africa: Advancing
the rights of a child rather than a
right to a child

HUMAN RIGHTS OF PEOPLE ON THE
MOVE: MIGRANTS AND REFUGEES

KATHARINE DERDERIAN AND
LIESBETH SCHOCKAERT
Responding to “mixed” migration
flows: A humanitarian perspective

JUAN CARLOS MURILLO

The legitimate security interests of
the State and international refugee
protection

MANUELA TRINDADE VIANA
International cooperation and
internal displacement in Colombia:
Facing the challenges of the largest
humanitarian crisis in South America

JOSEPH AMON AND KATHERINE
TODRYS

Access to antiretroviral treatment
for migrant populations in the Global
South

PABLO CERIANI CERNADAS
European migration control in the
African territory: The omission of
the extraterritorial character of
human rights obligations

SUR 11, v. 6, n. 11, Dec. 2009

VICTOR ABRAMOVICH

From Massive Violations to
Structural Patterns: New
Approaches and Classic Tensions in
the Inter-American Human Rights
System

VIVIANA BOHORQUEZ MONSALVE
AND JAVIER AGUIRRE ROMAN
Tensions of Human Dignity:
Conceptualization and Application to
International Human Rights Law

DEBORA DINIZ, LIVIA BARBOSA
AND WEDERSON RUFINO DOS
SANTOS

Disability, Human Rights and Justice



PREVIOUS NUMBERS

Previous numbers are available at <www.surjournal.org>.

JULIETA LEMAITRE RIPOLL
Love in the Time of Cholera: LGBT
Rights in Colombia

ECONOMIC, SOCIAL AND CULTURAL
RIGHTS

MALCOLM LANGFORD
Domestic Adjudication and
Economic, Social and Cultural
Rights: A Socio-Legal Review

ANN BLYBERG

The Case of the Mislaid Allocation:
Economic and Social Rights and
Budget Work

ALDO CALIARI
Trade, Investment, Finance and
Human Rights: Assessment and
Strategy Paper

PATRICIA FEENEY

Business and Human Rights: The
Struggle for Accountability in the
UN and the Future Direction of the
Advocacy Agenda

INTERNATIONAL HUMAN RIGHTS
coLLoQuUIUM

Interview with Rindai Chipfunde-
Vava, Director of the Zimbabwe
Election Support Network (ZESN)
Report on the IX International
Human Rights Colloquium

SUR 12,v.7,n.12, Jun. 2010

SALIL SHETTY
Foreword

FERNANDO BASCH ET AL.

The Effectiveness of the Inter-
American System of Human Rights
Protection: A Quantitative Approach
to its Functioning and Compliance
With its Decisions

RICHARD BOURNE

The Commonwealth of Nations:
Intergovernmental and
Nongovernmental Strategies for the
Protection of Human Rights in a
Post-colonial Association

MILLENNIUM DEVELOPMENT GOALS

AMNESTY INTERNATIONAL
Combating Exclusion: Why Human
Rights Are Essential for the MDGs

VICTORIA TAULI-CORPUZ
Reflections on the Role of the United
Nations Permanent Forum on
Indigenous Issues in relation to the
Millennium Development Goals

ALICIA ELY YAMIN

Toward Transformative
Accountability: Applying a Rights-
based Approach to Fulfill Maternal
Health Obligations

SARAH ZAIDI

Millennium Development Goal 6 and
the Right to Health: Conflictual or
Complementary?

MARCOS A. ORELLANA

Climate Change and the Millennium
Development Goals: The Right

to Development, International
Cooperation and the Clean
Development Mechanism

CORPORATE ACCOUNTABILITY

LINDIWE KNUTSON

Aliens, Apartheid and US Courts:
Is the Right of Apartheid Victims
to Claim Reparations from
Multinational Corporations at last
Recognized?

DAVID BILCHITZ

The Ruggie Framework: An
Adequate Rubric for Corporate
Human Rights Obligations?

SUR 13, v. 7, n. 13, Dec. 2010

GLENDA MEZAROBBA

Between Reparations, Half Truths and
Impunity: The Difficult Break with the
Legacy of the Dictatorship in Brazil

GERARDO ARCE ARCE
Armed Forces, Truth Commission and
Transitional Justice in Peru

REGIONAL HUMAN RIGHTS
MECHANISMS

FELIPE GONZALEZ
Urgent Measures in the Inter-
American Human Rights System

JUAN CARLOS GUTIERREZ AND
SILVANO CANTU

The Restriction of Military
Jurisdiction in International Human
Rights Protection Systems

DEBRA LONG AND LUKAS
MUNTINGH

The Special Rapporteur on Prisons
and Conditions of Detention in Africa
and the Committee for the Prevention
of Torture in Africa: The Potential for
Synergy or Inertia?

LUCYLINE NKATHA MURUNGI
AND JACQUI GALLINETTI

The Role of Sub-Regional Courts in
the African Human Rights System

MAGNUS KILLANDER
Interpreting Regional Human Rights
Treaties

ANTONIO M. CISNEROS DE
ALENCAR

Cooperation Between the Universal
and Inter-American Human Rights
Systems in the Framework of the
Universal Periodic Review Mechanism

IN MEMORIAM

Kevin Boyle — Strong Link in the
Chain

By Borislav Petranov

SUR * V.8 +n.14 « jun. 2011 » p. 205-207 m 207



Fundagéo Carlos Chagas




