ISSN 1806-6445

Su I international journal

on human rights

D Salil Shetty

Foreword

D Fernando Basch et al.
The Effectiveness of the Inter-American System of Human Rights
V.7 en.12 ¢ Jun. 2010 Protection: A Quantitative Approach to its Functioning and Compliance
Biannual With its Decisions

English Edition D Richard Bourne

The Commonwealth of Nations: Intergovernmental and
Nongovernmental Strategies for the Protection of Human Rights
in a Post-colonial Association

MILLENNIUM DEVELOPMENT GOALS

D Amnesty International
Combating Exclusion: Why Human Rights Are Essential
for the MDGs

D Victoria Tauli-Corpuz
Reflections on the Role of the United Nations Permanent Forum on
Indigenous Issues in relation to the Millennium Development Goals

D Alicia Ely Yamin
Toward Transformative Accountability: Applying a Rights-based
Approach to Fulfill Maternal Health Obligations

D Sarah Zaidi
Millennium Development Goal 6 and the Right to Health:
Conflictual or Complementary?

D Marcos A. Orellana
Climate Change and the Millennium Development Goals:
The Right to Development, International Cooperation and the
Clean Development Mechanism

CORPORATE ACCOUNTABILITY

D Lindiwe Knutson
Aliens, Apartheid and US Courts: Is the Right of Apartheid Victims to

éﬁ% Claim Reparations from Multinational Corporations at last Recognized?
— D David Bilchitz
CON ECTAS :%Tﬁ: The Ruggie Framework: An Adequate Rubric for

Corporate Human Rights Obligations?



EDITORIAL BOARD
Christof Heyns University of Pretoria (South Africa)

Emilio Garcia Méndez University of Buenos Aires
(Argentina)

Fifi Benaboud North-South Centre of the Council of
Europe (Portugal)

Fiona Macaulay Bradford University (United Kingdom)

Flavia Piovesan Pontifical Catholic University of
Sao Paulo (Brazil)

J. Paul Martin Columbia University (United States)
Kwame Karikari University of Ghana (Ghana)
Mustapha Kamel Al-Sayyed Cairo University (Egypt)

Richard Pierre Claude University of Maryland (United
States)

Roberto Garreton Former-UN Officer of the High
Commissioner for Human Rights (Chile)

Upendra Baxi University of Warwick (United Kingdom)

EDITORS
Pedro Paulo Poppovic
Oscar Vilhena Vieira

EXECUTIVE BOARD

Flavia Scabin

Juana Kweitel - associate editor
Thiago Amparo

EDITING
Thiago Amparo

GRAPHIC DESIGN
0z Design

ART EDITING
Alex Furini

CIRCULATION
Renato Barreto

PRINTING
Prol Editora Grafica Ltda.

ADVISORY BOARD
Alejandro M. Garro Columbia University (United States)
Antonio Carlos Gomes da Costa Modus Faciendi (Brazil)

Bernardo Sorj Federal University of Rio de Janeiro / Edelstein
Center (Brazil)

Bertrand Badie Sciences-Po (France)

Cosmas Gitta UNDP (United States)

Daniel Mato Central University of Venezuela (Venezuela)
Daniela Ikawa Public Interest Law Institute (United States)
Ellen Chapnick Columbia University (United States)
Ernesto Garzon Valdes University of Mainz (Germany)

Fateh Azzam Regional Representative, Office of the High
Commissioner for Human Rights (Lebanon)

Guy Haarscher Université Libre de Bruxelles (Belgium)
Jeremy Sarkin University of the Western Cape (South Africa)

Joao Batista Costa Saraiya Regional Jurisdiction for Children
and Adolescents of Santo Angelo/RS (Brazil)

José Reinaldo de Lima Lopes University of Sdo Paulo (Brazil)
Juan Amaya Castro University for Peace (Costa Rica)

Lucia Dammert FLACSO (Chile)

Luigi Ferrajoli University of Rome (Italy)

Luiz Eduardo Wanderley Pontifical Catholic University of Sdo
Paulo (Brazil)

Malak EI Chichini Poppovic Conectas Human Rights (Brazil)
Maria Filomena Gregori University of Campinas (Brazil)

Maria Herminia Tavares Almeida University of Sdo Paulo
(Brazil)

Miguel Cillero University Diego Portales (Chile)
Mudar Kassis Birzeit University (Palestine)

Paul Chevigny New York University (United States)
Philip Alston New York University (United States)

Roberto Cuéllar M. Inter-American Institute of Human Rights
(Costa Rica)

Roger Raupp Rios Federal University of Rio Grande do Sul
(Brazil)

Shepard Forman New York University (United States)
Victor Abramovich University of Buenos Aires (UBA)
Victor Topanou National University of Benin (Benin)

Vinodh Jaichand Irish Centre for Human Rights, National
University of Ireland (Ireland)

SUR - International Journal On Human Rights is a biannual journal published in English, Portuguese and Spanish by
Conectas Human Rights. It is available on the Internet at <http://www.surjournal.org>

SUR is covered by the following abstracting and indexing services: IBSS (International Bibliography of the Social
Sciences); DOAJ (Directory of Open Access Journals); Scielo and SSRN (Social Science Research Network). In addition,
SUR is also available at the following commercial databases: EBSCO and HEINonline. SUR has been rated Al and B1, in

Colombia and in Brazil (Qualis), respectively.

SUR. Revista Internacional de Direitos Humanos / Sur — Rede Universitaria de Direitos
Humanos —v.1, n.1, jan.2004 — S&o Paulo, 2004 -

Semestral

ISSN 1806-6445

Edicdes em Inglés, Portugués e Espanhol.

1. Direitos Humanos 2. ONU I. Rede Universitaria de Direitos Humanos




SALIL SHETTY

FERNANDO BASCH ET AL.

RICHARD BOURNE

AMNESTY INTERNATIONAL

VICTORIATAULI-CORPUZ

ALICIA ELY YAMIN

SARAH ZAIDI

MARCOS A.ORELLANA

LINDIWE KNUTSON

DAVID BILCHITZ

CONTENTS

Foreword

The Effectiveness of the Inter-American System of
Human Rights Protection: A Quantitative Approach to its
Functioning and Compliance With its Decisions

The Commonwealth of Nations: Intergovernmental
and Nongovernmental Strategies for the Protection of
Human Rights in a Post-colonial Association

MILLENNIUM DEVELOPMENT GOALS

Combating Exclusion: Why Human Rights Are
Essential for the MDGs

Reflections on the Role of the United Nations Permanent
Forum on Indigenous Issues in relation to the Millennium
Development Goals

Toward Transformative Accountability: Applying a
Rights-based Approach to Fulfill Maternal Health Obligations

123

Millennium Development Goal 6 and the Right to Health:
Conflictual or Complementary?

145

Climate Change and the Millennium Development Goals:
The Right to Development, International Cooperation and
the Clean Development Mechanism

CORPORATE ACCOUNTABILITY

Aliens, Apartheid and US Courts: Is the Right of
Apartheid Victims to Claim Reparations from Multinational
Corporations at last Recognized?

The Ruggie Framework: An Adequate Rubric for
Corporate Human Rights Obligations?



PRESENTATION

It is a great pleasure for us to present the
12 issue of the Sur Journal. As previously
announced, this edition is the beginning
of our collaboration with Carlos Chagas
Foundation (FCC) that will support the Sur
Journal in 2010 and 2011. We would like
to thank FCC for this support, which has
guaranteed the maintenance of the printed
version of the Journal.

This issue of Sur Journal is edited in
collaboration with Amnesty Internatio-
nal.* On the occasion of the UN High-level
Summit on the Millennium Development
Goals (MDGs) in September 2010, this
issue of Sur Journal focuses on the MDGs
framework in relation to human rights
standards. We are thankful to Salil Shetty,
Amnesty International Secretary General,
who prepared an introduction to this dis-
cussion. The first article of the dossier, also
by Amnesty International, Combating Ex-
clusion: Why Human Rights Are Essential
for the MDGs, stresses the importance of
ensuring that all efforts towards fulfilling
all the MDGs are fully consistent with
human rights standards, and that non-dis-
crimination, gender equality, participation
and accountability must be at the heart of
all efforts to meet the MDGs.

* Disclaimer. With the exception of the foreword
and ‘Combating exclusion: Why human rights are
essential for the MDGs’, the opinions expressed in this
collection of articles are those of the authors and do
not necessarily reflect Amnesty International policy.

Reflections on the Role of the United
Nations Permanent Forum on Indigenous
Issues in Relation to the Millennium Deve-
lopment Goals, by Victoria Tauli-Corpuz,
examines the relationship of the MDGs
with the protection, respect and fulfillment
of indigenous peoples’ rights as contained
in the UN Declaration on the Rights of
Indigenous Peoples.

Alicia Ely Yamin, in Toward Transfor-
mative Accountability: Applying a Rights-
-based Approach to Fulfill Maternal Health
Obligations, examines how accountability
for fulfilling the right to maternal health
should be understood if we seek to trans-
form the discourse of rights into practical
health policy and programming.

Still addressing the issue of MDGs,
Sarah Zaidi, in Millennium Development
Goal 6 and the Right to Health: Conflictual
or Complementary?, explores how MDGs
fit within an international law framework,
and how MDG 6 on combating HIV/AIDS,
malaria, and tuberculosis can be integrated
with the right to health.

This issue also features an article by
Marcos A. Orellana on the relationship
between climate change and the MDGs,
looking into linkages between climate chan-
ge, the right to development and internatio-
nal cooperation, in Climate Change and The
Millennium Development Goals: The Right
to Development, International Cooperation
and the Clean Development Mechanism.



We hope that this issue of the Sur
Journal will call the attention of human
rights activists, civil society organisations
and academics to the relevance of the
MDGs for the human rights agenda. The
articles included in this edition of the Sur
Journal show not only a critique of the
MDGs from a human rights perspective,
but also several positive proposals on how
to integrate human rights into the MDGs.

Two articles discuss the impact of
corporations on human rights. The first,
by Lindiwe Knutson (Aliens, Apartheid and
US courts: Is the Right of Apartheid Vic-
tims to Claim Reparations from Multina-
tional Corporations at last Recognized?),
analyses several cases brought before
U.S. courts that have alleged that major
multinational corporations were compli-
cit in and benefited from human rights
violations committed by agents of foreign
governments. The article examines the
most recent decision of In re South African
Apartheid Litigation (commonly referred
to as the Khulumani case) in the Southern
District Court of New York.

The second article, by David Bilchitz
(The Ruggie Framework: An Adequate
Rubric for Corporate Human Rights
Obligations?), seeks to analyze the John
Ruggie framework in light of international
human rights law and argues that Ruggie’s
conception of the nature of corporate obli-
gations is mistaken: corporations should

not only be required to avoid harm to fun-
damental rights; they must also be required
to contribute actively to the realization of
such rights.

There are two more articles in this
issue. The article by Fernando Basch,
Leonardo Filippini, Ana Laya, Mariano
Nino, Felicitas Rossi and Barbara Schrei-
ber, examines the functioning of the
Inter-American System of Human Rights
Protection in, The Effectiveness of the
Inter-American System of Human Rights
Protection: A Quantitative Approach to its
Functioning and Compliance with its Deci-
sions. The article presents the results of a
quantitative study focused on the degree of
compliance with decisions adopted within
the framework of the system of petitions
of the American Convention on Human
Rights (ACHR).

Finally, Richard Bourne’s paper, The
Commonwealth of Nations: Intergovern-
mental and Nongovernmental Strategies
for the Protection of Human Rights in a
Post-colonial Association, discusses how
membership rules for the Commonwealth
became crucial in defining it as an associa-
tion of democracies and, more cautiously,
as committed to human rights guarantees
for citizens.

We would like to thank Amnesty
International’s team for its contribution.
Their timely input in the selection and
edition of articles has been vital.

The editors.



FOREWORD

Amnesty International’s recently released
report, Insecurity and indignity: Women’s
experiences in the slums of Nairobi, Kenya
(July 2010) documents how women and
girls living in informal settlements are par-
ticularly affected by lack of adequate ac-
cess to sanitation facilities for toilets and
bathing. Many of the women told Amnesty
International that they have experienced
different forms of physical, sexual and
psychological violence, and live under the
ever-present threat of violence. The lack
of effective policing and due diligence by
the government to prevent, investigate or
punish gender- based violence and provide
an effective remedy to women and girls
results in a situation where violence goes
largely unpunished.

We also recorded testimonies from a
high number of women and girls who have
experienced rape and other forms of vio-
lence directly as a result of their attempt
to find or walk to a toilet or latrine some
distance away from their houses. Women’s
experiences show that lack of adequate
access to sanitation facilities and the lack
of public security services significantly

contribute to the incidence and persistence
of gender-based violence.

Yet, Kenya has committed to the in-
ternational Millennium Development Goal
(MDG) target on sanitation to reduce by
half, between 1990 and 2015, the propor-
tion of people without sustainable access
to basic sanitation. The country adopted
water and sanitation policies that aim to
fulfill MDG targets and also the rights to
water and sanitation. These policies do
reflect many human rights principles. But
our research shows that there are still key
gaps between Kenya’s MDG policies and
ensuring consistency with Kenya’s inter-
national human rights obligations. It also
starkly illustrates how the MDG policies of
governments cannot ignore gender-based
violence or the specific barriers faced by
women and girls living in informal settle-
ments in accessing even basic levels of
sanitation.

This is why the discussion in this
issue of Sur - International Journal on
Human Rights is so important and timely.
These concerns are not unique to Kenya
and around the world there are examples

6 B SUR-INTERNATIONAL JOURNAL ON HUMAN RIGHTS



illustrating how MDG efforts are most
effective when they address underlying
human rights issues and are truly targe-
ted at groups facing discrimination and
marginalization.

In September 2010, UN Member
States will meet to agree an action plan
to ensure the realization of the MDGs by
2015. With only five years left to go, it is
more important now than ever that human
rights are put at the centre of this action
plan, in order to make the MDG framework
effective for the billions striving to free
themselves from poverty and to claim
their rights.

The articles in this issue focus on a
range of issues related to the MDGs. They
illustrate the gap between the current
MDG targets and existing requirements
under international human rights law. They
also briefly outline some of the essential
elements that must be incorporated into
any revised or new global framework to
address poverty after 2015. I hope it
will contribute to discussions on the re-
lationship between human rights and the
MDGs and be a useful resource for human

rights practitioners and others who are
concerned with these issues.

Another great challenge facing gover-
nments across the world is human rights
abuses committed by or in complicity with
corporations. Two articles in this issue
address some of the challenges as well as
opportunities related to human rights in
the context of corporate activities.

The issue also includes two general
articles, which examine the role of the
Inter-American System of Human Rights
and the Commonwealth of Nations in the
promotion and protection of human rights.

I had the privilege of speaking at the
International Human Rights Colloquium,
organized by Conectas, in 2004 and of
contributing to the second issue of the
SUR journal. I am extremely pleased to
have the chance to collaborate again with
Conectas and that they agreed to produce
this edition of SUR jointly with Amnesty
International.

We would like to thank them for giving
us this opportunity and also thank all the
authors who have contributed to this issue.

I hope you enjoy reading it.

Salil Shetty
Amnesty International
Secretary General
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ABSTRACT

This article addresses one of the central concerns in current discussions surrounding the
functioning of the Inter-American System of Human Rights Protection (IASPHR): its
effectiveness. Several questions necessary for a richer debate regarding the strengthening of the
IASPHR lack definite answers and have still not been analyzed in as much detail as possible.
To illuminate some points of the problems involved, the present article details the results of

a quantitative research project focused on the degree of compliance with decisions adopted
within the framework of the system of petitions of the American Convention on Human
Rights (ACHR). The information presented here is the result of a survey of all of the measures
adopted in all of the final decisions of the IACHR and the Inter-American Court, within the
framework of the individual petition-based system of the ACHR, during a period — either
recommendations or friendly settlements approved by the IACHR or holdings of the Inter-
American Court—, and observes, among other aspects, the degree of compliance that the said
remedies have received as of the present date. The results of this investigation may serve as a
foundation for detecting useful trends for the discussion on possible reforms for optimizing
the functioning of the IASPHR and in order to make strategic use of litigation before its
protection bodies.
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THE EFFECTIVENESS OF THE INTER-AMERICAN
SYSTEM OF HUMAN RIGHTS PROTECTION:

A QUANTITATIVE APPROACH TO ITS FUNCTIONING
AND COMPLIANCE WITH ITS DECISIONS

Fernando Basch
Leonardo Filippini
Ana Laya
Mariano Nino
Felicitas Rossi
Barbara Schreiber

1 Introduction

In a region of failing democracies and persistent violations of rights, the Inter-
American Commission on Human Rights (the Commission or IACHR) and the
Inter-American Court of Human Rights (the Court or the Inter-American Court)
may contribute to positively shape state behavior. Both bodies, in fact, answer to
thousands of victims by means of the petition-based system established in the
American Convention on Human Rights (ACHR) and have set standards that, to
a greater or lesser degree, have guided some important legal and political reforms
in the countries of the region.

Allin all, in discussions surrounding the functioning of the Inter-American
System of Human Rights Protection (IASPHR) a central and constant concern
is the matter of its effectiveness. For many observers, the human and financial
resources of the IASPHR for providing an answer to the denial of rights are
insufficient'. Others emphasize the absence of formal mechanisms or consolidated
practices that ensure state implementation of Inter-American decisions. For some
years now, a debate has existed surrounding the IASPHR within the framework
of the Organization of American States (OAS) Permanent Council’s Committee
on Political and Juridical Affairs (CPJA), and many states and organizations have
drafted proposals aimed at strengthening the IASPHR (MEXICO, 2008)*. The

Notes to this text start on page 33.
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widespread perception is, so to speak, that the IASPHR could or should exert
greater influence on state behavior than it currently does.

This research sheds light on a matter strongly related to this widespread
concern: the degrees of compliance with the decisions adopted within the framework
of the ACHR petition-based system. Despite the repeated need for strengthening
the TASPHR and increasing its influence, answers must still be found for several
relevant questions for richer and more detailed debates and analysis. To what
extent are the decisions of the IASPHR effectively observed? Is it possible to reach
a shared and empirically sustainable description to provide an answer? Is it possible
to consistently measure over time the variations in the degrees of observance of the
Inter-American decisions? Of course, there is no definite answer to these questions,
but an attempt may be made to conduct an exercise that would contribute to
clarifying some points of the problems involved.

Here, we shall focus on the measures available to the IASPHR, within the
petition-based framework, to respond to violations of rights within the ACHR.
In other words, the remedies that the IASPHR offers in relation to a denial of
rights declared as such through the procedures made available by the ACHR.
The information presented here, in this way, surveys all the remedies adopted
— whether recommended, authorized or ordered - in all final decisions of the
IACHR and the Inter-American Court for a certain period of time, and observes
the degrees of compliance with such remedies up to the present date’. The simple
idea behind this survey is to offer modeled and quantitative information about a
topic that continues to present itself through mainly narrative approaches in the
literature on the IASPHR. Our task, consequently, is to contribute to answering,
with the help of some quantitative tools, two central questions: What are the
remedies adopted by the Inter-American petition-based system? And, to what
extent are they observed?

The results of this research may serve as a foundation for detecting useful
trends for the discussion on possible reforms for optimizing the functioning of the
TASPHR and methods that may be advisable for making strategic use of litigation
before its protection bodies.

First, we present the research. Then, we present the results obtained. Finally,
we analyze said results and formulate some recommendations that may help to
optimize the effectiveness of the IASPHR.

2 Research Methodology
2.1 Sample Universe and Main Variables

Our universe of study is composed of all of the final reports on the merits of
the JACHR (Art. 51 ACHR), all of the IACHR reports of approval of friendly
settlements (Art. 49 ACHR) and all of the holdings of the Inter-American Court
between June 1, 2001 and June 30, 2006 with respect to state members of the ACHR
who have accepted the contentious jurisdiction of the Inter-American Court. Thus,
we have revised 12 final reports on the merits, 39 friendly settlements approved

10 ® SUR-INTERNATIONAL JOURNAL ON HUMAN RIGHTS
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by the Commission, and 41 holdings of the Court. These 92 decisions contain,
in turn, 462 remedies adopted by the IASPHR: 45 of them were recommended
in final reports of the IACHR, 160 were settled by friendly settlements, and 257
were ordered by the Court in judgments on the merits.

In all of the decisions surveyed, we have identified, in addition to the
remedies adopted and the dates on which they were observed®, the litigants before
the IASPHR, the state party involved and the duration of the trial from the date of
the presentation of the petition until the date of the final decision on the merits’.

The decision to restrict the universe of cases to those decided with respect
to states that have accepted the jurisdiction of the Court seeks to avoid false
comparisons when showing trends of compliance. The states that have accepted
the jurisdiction of the Court have demonstrated a commitment — at least a formal
one — with respect to the decisions of the protection bodies of the Inter-American
human rights system. Those who have not accepted such jurisdiction seem to
have adopted different criteria in subjecting the rules of their legal-political system
to Inter-American standards, and the comparison between them could lead to
mistaken conclusions.

The survey did neither include cases in the process of reaching friendly
settlements nor those friendly settlements that have not yet been approved by the
IACHR. This is because friendly settlements are only made known subsequent
to their approval; the friendly settlement proceedings are not public. On the
other hand, while unapproved settlements have effects between the State and the
petitioners, they may be appealed before the system and their state of compliance
may begin to be evaluated by the Commission only after their approval.

We have also not taken into account remedies recommended in the
preliminary report established in Article 50 of the ACHR. Given that it is reserved,
this information may only be extracted from the account of the case’s proceedings
included by IACHR in Art. 51 reports, or in its claims before the Inter-American
Court. Nevertheless, an exhaustive analysis of these components from the years
2001 to 2006 offers imprecise and insufficient information for determining the
degree of compliance with the recommendations made by the IACHR in the
preliminary report.

Finally, the time period covered by the survey is determined by the
implementation, in June 2001, of the reform of the Rules of Procedure of the
Inter-American Court. This, to some extent, modified the proceedings before the
Court and, thus, the procedural conduct of the litigants before the system. The
deadline, fixed in June 2006, obeys the need for selecting a period that is recent
enough so as to reflect a practice that is as current as possible, but also far enough
removed so as to analyze cases in which states have had time to adopt measures
necessary for complying with the recommendations, commitments, or orders. In
this sense, we consider that two and a half years is a sufficient amount of time
for states to comply with the recommended, agreed or ordered measures. Thus,
studying decisions made between June 2001 and the middle of 2006 allows for
arriving at conclusions to which it would be difficult to raise objections, based on
insufficient time for state compliance with the decisions.

SUR V.7 +n.12 «Jun.2010 * p.9-35 m 11



THE EFFECTIVENESS OF THE INTER-AMERICAN SYSTEM OF HUMAN RIGHTS PROTECTION: A QUANTITATIVE
APPROACH TO ITS FUNCTIONING AND COMPLIANCE WITH ITS DECISIONS

2.2 Degrees of Compliance

The degree of compliance with each of the remedies adopted was surveyed up until
the drafting of the present article®. As a result, all of the IACHR annual reports
from the years 2002 to 2008’ and all of the resolutions supervising compliance
with the Court’s holdings (rulings?) up until June 30, 2009 have been surveyed?®.

Some clarifications are necessary. In its resolutions supervising judgments,
the Court evaluates the degree of compliance with each of the measures ordered.
In order to define the degree of compliance of each of the remedies ordered by the
Inter-American Court, this research has always followed the Court’s conclusions.

On the contrary, the JACHR evaluates the degree of compliance of the group
of measures accepted or recommended, without specifically referring to each one of
them. This prevented us from following the criterion of the Commission to establish
the degree of compliance. For the present purposes, available information about
each case has been studied—whether it was brought by the state or petitioners—
under the following criteria: as long as the state has taken actions that had concrete
results aimed at complying with the measure, the remedy was classified as having
been partially satisfied. In cases in which the state had only begun taking steps that
hadn’t produced concrete results, the remedy was considered as not satisfied. In
some punctual cases, the IACHR made explicit statements regarding compliance
with each remedy. The criteria of these cases have been followed. The same has
been done in those cases in which the IACHR has declared full compliance with
measures, even when petitioners have expressed their disagreement.

3 The functioning of the IASPHR
3.1 Remedies and Objectives

In the final decisions of cases processed through the petition-based system during
the surveyed period, the protection bodies of the IASPHR adopted 462 remedies,
the study of which suggests that the remedies that the IASPHR regularly adopts
are directed towards satisfying four central objectives. First, the reparation of
persons or groups. This is carried out through monetary economic compensation,
non-monetary economic compensation, symbolic reparations, and the restitution
of rights. Second, the prevention of future violations of rights through training
public officers, raising social awareness, introducing legal reforms, creating or
reforming institutions, and other preventive measures. Third, the investigation and
punishment of human rights violations, an action that may occasionally require legal
reforms. Finally, the protection of victims and witnesses. Within this framework,
the remedies adopted by the IASPHR may be classified in 13 groups that may be
distinguished both in terms of the type of action required from the State and in
terms of the measure’s recipient or beneficiary:

i.  Monetary economic compensation: a measure required of states consisting
of the payment of sums of money to individuals or groups’.

12 m SUR-INTERNATIONAL JOURNAL ON HUMAN RIGHTS



ii.

iii.

iv.

vi.

vii.

viii.

ix.

FERNANDO BASCH ET AL.

Non-monetary economic compensation: a measure aimed at providing
access to a specific service or good or at allocating money for its provision or
purchase. For example, scholarships and medical assistance, the creation of
funds for productive community development aimed towards creating health,
housing, and education programs, or land and real state cession.

Symbolic reparations: a remedy aimed at dignifying and making moral
reparations to victims and making the state’s recognition of its responsibility
publicly known. This category includes: placing plaques, making public acts,
giving the names of victims to establishments, streets, scholarships, or public
spaces, publicly spreading Court rulings or IACHR reports, and other forms of
commemorating the violations and their victims. The restitution and transfer
of victims’ remains to their family members is also included as a symbolic
reparation'’.

Restitution of rights reparation: a remedy for restoring to victims the
enjoyment of their violated rights, when the action required is not of an
eminently economic content. For example, reassigning an employee to the
position from which he or she was terminated, replacing illegitimately removed
judicial officials to their official positions, liberating detained persons, leaving
sentences without effect, holding new trials with due process guarantees,
excluding the victim from criminal background records, re-registering a person
in pension systems or providing security measures for displaced persons to
return to inhabit their land.

Prevention through training public officials: training or educating, in
specific subjects related to human rights protection, public employees and
officials, such as members of police or military security forces, of the public
administration or the judiciary.

Prevention through raising social awareness: launching programs or media or
public education campaigns, seeking to generate awareness in society regarding
matters necessary for the defense of human rights. They go beyond the mere
commemoration of the verified violation in a case and homage to its victims
to disseminate and promote human rights in general.

Prevention through legal reforms: legislative, administrative or decree-
related reforms aimed at implementing new public policies or improvement
of existing ones. The recommendations, commitments or orders to pass a law
or sanction a decree with the purpose of creating or strengthening a specific
public institution are excluded from this category.

Prevention through strengthening, creating, or reforming public
institutions. For example, recommendations, commitments, and orders to do
what is necessary in order to comply with domestic legislation, the violation
of which undermined certain rights.

Prevention through unspecified measures: a recommendation or
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Xi.

Xii.

xiii.

commitment to do what is necessary to avoid the repetition of rights violations
such as those of the case. These include only those recommendations that
do not specify, by any means, which actions the state must take in order to
be in compliance.

Investigation and punishment with legal reform: recommendations,
commitments, or orders to investigate and punish human rights violations
that demand, for their fulfillment, that the state carry out legal reforms (in
a broad sense) or reforms to its justice system. For example, by repealing
amnesty laws or pardons, or modifying relevant legal or jurisprudential
criteria to be applied to the action ruled upon or the prescription of the
action.

Investigation and punishment without legal reform: investigating and
sanctioning identified human rights violations, compliance with which does
not require the modification of the law. This deals with cases where justice
may be served without having to overcome legal obstacles''.

Protection of victims and witnesses: specific protection measures for victims or
witnesses based on the expectation that they will be persecuted for resorting to
the Inter-American system or for having participated in internal investigation
processes of human rights violations. This will be analyzed as an independent
category because it demands actions that are distinct and autonomous from
the central proceedings and because there could be cases in which the state
completely complies with the investigation and punishment of violations without
complying with the protection of witnesses, and vice versa. On the other hand,
this measure does not seek reparations nor aims at generically preventing human
rights violations. This is restricted to the protection of specific persons indicated
by the Court or the Commission.

Others. All of those measures recommended, committed, or ordered to the
state that cannot be classified within any of the 12 categories above. In the
surveyed universe, we have identified three: the order that a permission to
leave the country be delivered to a minor (a measure not aimed at the minor’s
protection as a witness or victim, but rather to spare the minor’s mother from
distressing procedures); an order for establishing communication between
specific persons and the authorities for the provision of health care, and the
order to deliver a legislative CD to a person.

Out of the total of 462 remedies surveyed, the group aimed at making reparations
to affected persons or groups, either through symbolic, monetary, or non-
monetary economic reparations or the restitution of rights, represents 61%. The
prevention of future violations represents 22%. 15% of the remedies adopted aim
at investigating and sanctioning those responsible for human rights violations,
and protection measures for victims and witnesses comprise 1.3% of the cases.
Four remedies that represent 0.7% of the universe are grouped in the “Others”
category.
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GRAPH 1 - OBJECTIVES SOUGHT BY THE REMEDIES ADOPTED (IN %)

Reparations (to affected persons
or groups)
Preventive measures 22%

61%

Investigation and sanctions 15%

Protection of victims and wit-

n ther °
esses/OMers g 10w 20%  30%  40%  50%  60%  70%

Total cases: 462 remedies adopted between June 2001 and June 2006.
Source: Original compilation based on information extracted from the IACHR annual reports and the Inter-American Court rulings. The
“Protection of V&W Protection and Others” category groups the categories of “Protection of victims and witnesses” and “Others”.

Upon analyzing the percentage of incidence of each one of the types of remedies, it is
observed that 21% of the total remedies demanded are symbolic reparations, 19% are
monetary reparations, and 13% are non-monetary economic reparations. The remedies
that include the duty to investigate and sanction without legal reforms represent 13%,
while those that did require reforms represent 9%. Another 9% of the remedies are
reparation measures through the restitution of rights. Prevention measures through
institutional strengthening, innovation, or reform represent 8% of the total, and among
the remaining six categories of remedies, the three of a preventive nature (training
officials, raising social awareness, and non-specific preventive measures) represent a
joint 5% of the remedies, while the remaining three (investigating and punishing with
legal reforms, protection of victims and witnesses, and others) represent 3.7 %.

GRAPH 2 - TYPES OF REMEDIES ADOPTED (IN %)

Symbolic reparations 21%
Econ. reparations — Monetary 19%
Econ. reparations — Non-monetary 13%
Inv. and sanctions without legal ref. 13%
Preventive measures — Legal reforms 9%

Reparations — Restitution of rights 9%
Preventive measures — 8%
Institutional strengthening

Preventive measures — 3%
Personnel training

Preventive measures — Raising the 2%

population’s awareness

Inv. and sanctions with legal ref. 2%
Protection of victims and witnesses 1%
Others 1%

Preventive measures — Unspecified 1%

0% 5% 10% 15% 20% 25%

Total cases: 462 remedies adopted by IASPHR organs between June 2001 and June 2006.
Source: Original compilation based on the information extracted from the IACHR annual reports and Inter-American Court rulings.
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Chart 1

OBJECTIVES AND TYPES OF REMEDIES ADOPTED
(IN NUMBER OF CASES AND %)

Objectives ‘ Total ‘ % Remedies
o Without legal reforms 60 13%
Invqstlgatlon and 67 15%
T With legal reforms 7 2%
Legal reforms 43 9%
Strengthening, creation, and
reform of public institutions 35 8%
Prevention 101 22% | Training public officials 12 3%
Raising social awareness 7 2%
Unspecified 4 1%
Protection of victims \Tv:?r;[ggtslg: of victims and 6 1%
and witnesses / 10 2%
Others Others 4 1%
Symbolic 95 21%
Monetary economic 86 19%
Reparations 284 61%
Non-monetary economic 61 13%
Restitution of rights 42 9%
Total 462 100% | Total 462 100%

Total cases: 462 remedies adopted by IASPHR organs between June 2001 and June 2006.
Source: Original compilation based on the information extracted from the IACHR annual reports and Inter-American Court rulings.

3.2 Remedies and types of IASPHR decisions

Up to this point we have detailed the objectives and types of remedies ordered by the
control bodies of the IASPHR, as well as the proportions in which they have been
ordered. In this section, the relationship between the types of IASPHR decisions
and the different remedies adopted is analyzed. In this study, it is observed that,
in reports established by Articles 49 and 51 of the ACHR, as well as in the rulings
of the Court, there is a clear predominance of reparations. Of the 45 remedies
recommended in the Commission’s final reports, 17 require reparations (38%),
of which 12 are of an economic-monetary nature, 4 are non-monetary economic
reparations and 1 is symbolic. As regards the Court’s rulings, of a total 257 remedies,
174 reparations were ordered (68%), of which 72 are symbolic reparations, 42
are monetary, 34 are non-monetary economic reparations, and 26 involve the
restitution of rights. In friendly settlements, of a total of 160 remedies approved/
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agreed, 93 are reparations (58%), among which 32 are monetary, 22 are symbolic,
23 are non-monetary economic reparations, and 16 involve the restitution of rights.

On the other hand, upon comparing the remedies agreed upon in the
framework of processes of friendly settlements with those that the Court ordered,
it is observed that in the former, practically no measures of legal reform have been
agreed upon. No commitments to investigate and punish requiring legal reforms are
found in any of the friendly settlement solutions, and only 10 remedies demanding
legal reforms as a preventive measure were identified. However, in the same period,
the Court ordered the investigation of human rights violations and the punishment
of those responsible with the additional obligation of reforming domestic legislation
on 6 occasions, and in 27 opportunities it ordered legal reforms as a preventive
measure. Something similar occurs with the recommendations of the IACHR
in its ACHR Art. 51 reports. The largest amount of remedies identified in them
refers to the duty to investigate and punish, but without demanding legal reforms
to comply with the obligation.

Chart 2

REMEDIES AND TYPES OF IASPHR DECISIONS
(IN NUMBER OF CASES AND %)

Final % Friendly % Court %

Remedy Total

Report Settlement Holding

Reparations

%

Restitution - 0% 16 10% 26 10% 42 9%
Symbolic 1 2% 22 14% 72 28% 95 21%
Monetary economic 12 27% 32 20% 42 16% 86 19%
Non-monetary econ. 4 9% 23 14% 34 13% 61 13%
Investigation
Without legal reform 13 29% 29 18% 18 7% 60 13%
With legal reform 1 2% = 0% 6 2% 7 2%
Prevention
Raising awareness - 0% 3 2% 4 2% 7 2%
Officials training 1 2% 4 3% 7 3% 12 3%
Instit. Strengthening 3 7% 19 12% 13 5% 35 8%
Legal reforms 6 13% 10 6% 27 11% 43 9%
Unspecified 4 9% - 0% - 0% 4 1%
V&W Protection and Others
Others - 0% 2 1% 2 1% 4 1%
V&W Protection - 0% - 0% 6 2% 6 1%
General total 45 100% 160 100% 257 100% 462 | 100%

Total cases: 462 remedies adopted by IASPHR organs between June 2001 and June 2006.
Source: Original compilation based on the information extracted from the IACHR annual reports and Inter-American Court rulings.
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3.3 Remedies and Degrees of Compliance

Upon analyzing the degrees of compliance with the recommended, agreed upon,
or ordered remedies in the surveyed decisions, non-compliance with half of these
remedies is observed. Moreover, total compliance with only 36% of the surveyed
remedies and partial compliance with 14% was found.

GRAPH 3. DEGREES OF COMPLIANCE WITH REMEDIES (IN %)

Partial Compliance )
4%, Non-compliance
50%

Total Compliance
36%

Total cases: 462 remedies adopted by IASPHR organs between June 2001 and June 2006.
Source: Original compilation based on the information extracted from the IACHR annual reports and Inter-American Court rulings.

The remedies with the greatest degrees of compliance are those that demand some
type of reparation: total compliance is found in 47% of the cases and partial
compliance in 13%. In extreme contrast, only 10% of orders, recommendations,
or commitments to investigate and punish those responsible for violations were
totally satisfied; 13% were partially satisfied, and 76% were not satisfied.

As regards the different degrees of compliance with the different types of
remedies, the greatest degrees of compliance were registered in those which required
monetary reparations (58%), followed by those of symbolic reparations (52%),
preventive measures through raising social awareness (43%) and the training of
public officials (42%). However, remedies with the least degrees of compliance
are those requiring the protection of witnesses and victims (17%), investigation
and punishment of those responsible, regardless of the need of legal reforms (14%
and 10% respectively) and those requiring legal reforms (14%). In particular, in
cases in which the IACHR has recommended carrying out unspecified preventive
measures there has been no compliance whatsoever'?.
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GRAPH 4. DEGREES OF COMPLIANCE WITH DIFFERENT TYPES OF REMEDIES (IN %)

Monetary economic reparations

Symbolic reparations

Awareness raising preventive measures

Personnel training preventive measures

Restitution of rights reparations

Non-monetary economic reparations

Institutional strengthening
preventive measures

Protection of victims and witnesses

Investigating and sanctioning
with legal reform

Preventive measures with legal reform

Investigating and sanctioning
without legal reform

Unspecified preventive measures

Others

Total

Total Compliance
[ Partial Compliance
M Non-compliance

0%

58%

52%

43%

429

o

6%

30%

50%

6%

0%

10%

20%
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Total cases: 462 remedies adopted by IASPHR organs between June 2001 and June 2006.
Source: Original compilation based on the information extracted from the IACHR annual reports and Inter-American Court rulings.
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3.4 Types of decisions and degrees of compliance

Remedies agreed upon in friendly settlements approved by the IACHR are those
that register the greatest degree of compliance'®. 54% received total compliance,
the highest, albeit not entirely satisfactory, proportion. In contrast, only 29%
of remedies ordered by the Court and 11% of remedies recommended in the
Commission’s final reports were totally satisfied™.

GRAPH 5 - COMPLIANCE WITH REMEDIES ACCORDING TO THE TYPE OF DECISION (IN %)

59%
Court holdings 12%
(N 29%
30%
Friendly settlements 16%

(R e

1%
Final reports 18%

Non-compliance [ 1%

Partial Compliance
B Total Compliance

0% 10% 20% 30% 40% 50% 60% 70% 80%

Total cases: 462 remedies adopted by IASPHR organs between June 2001 and June 2006.
Source: Original compilation based on the information extracted from the IACHR annual reports and Inter-American Court rulings.

3.5 Types of decisions, types of remedies, and degrees of compliance

Upon combining the variables listed above, it is observed that the highest
percentage of total compliance is verified in monetary reparations agreed upon in
approved friendly settlements (88%). Non-compliance is verified at high levels,
unfortunately, in all types of decisions and all sorts of remedies. As has been said
already, however, a lesser degree of non-compliance tends to be verified for remedies
agreed upon in approved friendly settlements. For example, 84% of institutional
strengthening measures ordered in Court rulings were not satisfied, and 67% of
those recommended in IACHR final reports were not satisfied, while the percentage
of non-compliance in institutional strengthening measures agreed upon in friendly
settlements is notably lower: 11%. The same can be said of measures aimed at
raising social awareness: their level of total non-compliance is 50% in cases ordered
by Court rulings and 0% in cases in which they were agreed upon in approved
friendly settlements.

Finally, monetary reparations seem to be, in relative terms, the measures
receiving the least amount of non-compliance of all types of decisions.
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3.6 State performance

The study of the degree of compliance with the remedies demanded of different
states shows that the highest percentages of non-compliance correspond to Trinidad
and Tobago, Venezuela, and Haiti. These three states totally failed to comply with
the remedies recommended, agreed upon, or ordered by the control bodies of the
IASPHR, although it should be noted that in the analyzed sample, the Inter-American
Court ruled only twice against Trinidad and Tobago, once against Venezuela,
and the JACHR only issued one report on the merits against Haiti. Furthermore,
Suriname and the Dominican Republic have a 75% level of non-compliance with
remedies, although it should also be clarified that during the period studied, each
of these countries had only one Court ruling issued against them. The percentages
of non-compliance with remedies following in decreasing order are Paraguay — with
69% non-compliance with remedies — and Colombia — with 68% non-compliance.

On the other hand, the highest percentages of compliance correspond to
Mexico (83%), Bolivia (71%) —even though only 2 friendly settlements were
approved by the IACHR in the surveyed period— and Chile (59%).

On the other hand, Ecuador, Peru, and Guatemala are the states that received
the greatest amount of decisions against them by the IACHR during the surveyed
period: 17, 17, and 13 respectively. Peru, Guatemala, Colombia, and Paraguay were
states that received the greatest amount of rulings from the Inter-American Court:
9,7, 5, and 4 respectively.

State performance can be broken down for each type of decision issued by
the control organs of the IASPHR. The results confirm that — with the exception of
Chile, which has a compliance level of 63% of the remedies ordered in Court rulings
— states are more likely to comply with remedies agreed upon in approved friendly
settlements than in those resulting from the remaining two types of decisions®.

In particular, upon analyzing state performance in compliance with the different
remedies categorized by the objectives they pursue, the low level of general compliance
with measures to investigate and punish is notorious. Nine countries have a level of
complete non-compliance with this type of remedy (this is the case of Argentina,
Ecuador, El Salvador, Haiti, Honduras, Nicaragua, Paraguay, Surinam, and Venezuela),
while the remaining countries record total compliance only between 9 and 17% of the
cases (Peru, Guatemala, Colombia, and Brazil). The sole exception is Mexico, which
totally complied with remedies to investigate and punish in 67% of the cases surveyed.

With respect to preventive measures, once again, Mexico stands out with a
100% compliance. The remaining countries have a medium level of compliance
(between 40 and 50%; in the cases of Ecuador, El Salvador, Brazil, and Colombia),
low compliance (between 7 and 25%; in the cases of Nicaragua, Argentina, Chile,
Guatemala, and Peru) or non-compliance (in the cases of Bolivia, Costa Rica,
Venezuela, Honduras, and Paraguay, among others).

Bolivia, Chile, and Honduras stand out with a 100% compliance with
the surveyed reparation measures. They are followed by Mexico (86%), Ecuador
(67%), and Nicaragua (63%). On the contrary, countries such as the Dominican
Republic, Colombia, and Paraguay registered low levels of compliance with these
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Chart 4
State Party ‘ cTotal Final | Friend. | Court Total % of non- | % of partial | % total
ases | Rep. | Settle. | Hold. | Remedies | complian. | complian. | complian.

Mexico 3 1 2 12 17% 0% 83%
Bolivia 2 2 7 29% 0% 71%
Chile 5 1 3 1 22 18% 23% 59%
Honduras 2 2 10 50% 0% 50%
Nicaragua 3 1 2 13 39% 15% 46%
El Salvador 1 1 7 29% 29% 43%
Guatemala 13 1 5 7 90 44% 14% 41%
Brazil 6 4 2 42 36% 24% 41%
Ecuador 17 1 14 2 42 55% 5% 40%
Argentina 5 3 2 17 41% 24% 35%
Peru 17 1 7 9 94 51% 17% 32%
ggml‘ﬁf” 1 1 4 75% 0% 25%
Suriname 1 1 8 75% 0% 25%
Colombia 6 1 5 41 68% 7% 24%
Paraguay 5 1 4 29 69% 17% 14%
Costa Rica 1 1 3 33% 67% 0%
Haiti 1 1 3 100% 0% 0%
Et’)‘;‘&d and 2 2 10 100% 0% 0%
Venezuela 1 1 8 100% 0% 0%
General Total 92 12 39 41 462 50% 14% 36%

Total cases: 462 remedies adopted by IASPHR organs between June 2001 and June 2006.
Source: Original compilation based on the information extracted from the IACHR annual reports and Inter-American Court rulings.

remedies (33%, 21%, and 15%, respectively). Other states show complete non-
compliance with reparation remedies included in the sample: Costa Rica, Haiti,
Trinidad and Tobago, and Venezuela.

The analysis of the level of compliance of each state with different types
of remedies leads to the conclusion that preventive measures demanding the
strengthening, creation or reform of public institutions were only satisfied to some
extent by Brazil, which had fully complied with 64% of the cases. The other eleven
states to which the IASPHR bodies recommended or ordered this type of measure
totally failed to comply with them in all cases.
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As regards measures for legal reform, they received full compliance in all cases
in which they were ordered for Mexico and Ecuador. Another 4 states had a low
level of compliance with these measures (Argentina, 33%; Chile, 25%; Nicaragua,
25%j Peru, 20%) and 9 totally failed to comply.

Finally, Bolivia, Chile, and Honduras have totally complied with all
reparation remedies demanded of them, while Trinidad and Tobago, Venezuela,
Colombia, Paraguay, and Peru present low levels or compliance or complete non-
compliance with these remedies.

Chart5

STATE COMPLIANCE WITH REMEDIES ACCORDING TO THEIR TYPE (IN %)
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Mexico 0% |100% | 100% 100% 100% 67% 83%
Bolivia 100% 100% 0% 0% 71%
Chile 100% | 100% | 100% | 100% | 0% |100% | 25% 0% 0% | 59%
Honduras | 100% 100% 0% 0% 0% 50%
Nicaragua | 33% |[100% | 67% | 100% 25% 0% 46%
El Salvador | 100% | 0% | 50% 100% 0% 0% 43%
Guatemala | 77% | 23% | 73% | 67% | 50% | 0% 0% 0% 0% 50% | 8% | 50% 41%
Brazil 33% [100% |100% | 0% | 50% | 50% | 0% 64% 0% 14% 40%
Ecuador 82% 20% | 50% | 0% 100% 0% 36%
Argentina 75% 0% 67% 0% 33% 0% 0% 0% 35%
Peru 47% | 33% | 45% | 24% 0% | 20% 0% 0% | 10% 100% | 32%
Dominican o o 9
Republic 100% 0% 0% 25%
Suriname | 100% | 0% | 33% 0% 0% 0% 25%
Colombia 33% | 0% | 27% | 0% | 67% 0% 0% | 25% | 0% 22%
Paraguay 20% | 0% | 29% | 0% 0% 0% 0% 0% 0% |100% | 14%
Costa Rica | 0% 0% 0% 0%
Haiti 0% 0% 0% 0%
Venezuela 0% 0% 0% 0% 0% 0% | 0%
Trinidad
and Tobago 0% 0% 0% 0% 0% 0%
Total 58% | 30% | 52% | 36% | 42% | 43% | 14% | 26% | 0% | 14% | 10% | 17% | 50% | 36%

Total cases: 462 remedies adopted by IASPHR organs between June 2001 and June 2006.
Source: Original compilation based on the information extracted from the IACHR annual reports and Inter-American Court rulings.
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3.7 Time periods of compliance

The study of the time states delay in carrying out measures necessary for totally
complying with remedies (in cases in which this has happened) yields the following
results: the average delay for total compliance with remedies was approximately 1
year and 8 months. Separately, the average time spent for totally complying with
remedies recommended by the IACHR in final reports was approximately 2 years
and 7 months, and the average time for complying with remedies ordered in Court
rulings was approximately 1 year and 8 months.

In the following chart, the average time periods that each state delayed in
reaching total compliance with remedies are comparatively reflected.

Chart 6

DELAY IN TOTAL COMPLIANCE WITH REMEDIES (IN YEARS)

Denounced state ‘ Final report ‘ Court ruling ‘ General average
Argentina 0,7 0,7
Chile 3,1 1,5 1,4
Colombia 2,0 1,9
Ecuador 4,0 1,9 2,4
El Salvador 1,5 1,5
Guatemala 2,6 1,6 1,7
Honduras 3,0 3,0
Nicaragua 2,3 2,0
Paraguay 2,3 2,3
Peru 0,3 14 1,3
Dominican Republic 1,5 1,5
Suriname 13 1,3
General average 2,6 1,7 1,7

Total cases: 302 remedies adopted by IASPHR bodies between June 2001 and June 2006. Source: Original compilation based
on the information extracted from the IACHR annual reports and Inter-American Court rulings.

3.8 Litigants and compliance

Litigants before the IASPHR were classified in the following categories, in
accordance with who presented the petition: a) Individuals (including any person,
victim, victim’s family member, attorney); b) Non-governmental Organizations
(NGOs) of the denounced state itself (including professional associations and
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unions)'®; ¢) NGOs acting internationally (operating in states other than the
denounced state or not only in the denounced state); d) The Ombudsman Office
of the denounced state; and e) University legal clinics.

In 34% of the cases surveyed, a national NGO was the litigant, in some
cases, along with individual petitioners and/or legal clinics. 30% were litigated
by a combination of at least one international NGO and one national NGO,
at times together with individual petitioners and/or legal clinics. 12% of the
cases were litigated by an international NGO, either together with individual
petitioners and/or legal clinics or not. Individual petitioners litigated only 20%
of the cases. In 4% of the cases, Ombudsman Offices were the litigants, but only
as sole petitioners in 2% of the cases. Legal clinics presented 5% of the cases,
although they were always accompanied by an international NGO and in some
cases by a national NGO as well.

The remedies established in cases in which litigation was brought forward
by an international NGO have a lower level of total non-compliance (40%)
than the average level of total non-compliance (50%), even though this is not a
significant difference.

In turn, even though the cases litigated by the Ombudsman’s Office that
entered into the sampling are scarce (4%), they register a level of total compliance
that is noticeably greater than the average: 71.4% versus 35.7% of the total cases.

3.9 Duration of proceedings before the IASPHR

The average duration of proceedings, from when the petitions enter into the
IASPHR until their resolution is approximately 7 years and 4 months. The
median is 6.7 years (approx. 6 years and 8 months.), which means that half of
the cases are resolved in 6.7 years or less, while the other half takes 6.7 years or
more before they are resolved.

In turn, the processes solved through friendly settlements agreements have
a shorter average duration than the processes completed through Court rulings
or the Commission’s final reports on the merits.

Grouped by time intervals, 88% of cases were resolved with a delay that
is greater than or equal to 4 years. In turn, 25% lasted from 4 to 6 years, and
34.8% from 6 to 8 years, and 28.3% were resolved in more than 8 years.

42% of the cases that ended with an JACHR final report lasted from 5
to 8 years. 33% of them lasted from 7 to 11 years and 17% lasted more than 11
years. The proceedings in more than 56% of the cases finalized by a Court ruling
lasted from 5 to 8 years, and 14% of them lasted from 2 to 5 years, another 15%
went on for 7 to 11 years, and another 15% lasted for more than 11 years. As
regards the proceedings concluded through the approval of a friendly settlement,
39.5% took around 5 to 8 years before a settlement was reached, 26% lasted from
2 to 5 years and 16% did so in less than 2 years. 10.5% of the cases delayed 7
to 11 years before a settlement was reached. Considering all the decisions that
put an end to the proceedings, 47% of them took from 5 to 8 years since the
proceedings started.
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Chart 7
DURATION OF PROCEEDINGS ACCORDING TO THE TYPE OF DECISION (IN %)
: Friendly Court General
Number of years ‘ Final report settlement holding ‘ average
Up to 2 years 0% 16% 0% 7%
Between 2 and 5 years 8% 26% 14% 19%
Between 5 and 8 years 42% 39,5% 56% 47%
Between 7 and 11 years 33% 10,5% 15% 15%
11 or more years 17% 8% 15% 12%
General total 100% 100% 100% 100%

Total cases: 92 remedies adopted by IASPHR organs between June 2001 and June 2006.
Source: Original compilation based on the information extracted from the IACHR annual reports and Inter-
American Court rulings.

4 Observations

Full compliance with the decisions of the IACHR and the Inter-American Court
constitutes an essential element to ensure the full force of the ACHR in the region.
Furthermore, it is an obligation that the states themselves assumed upon ratifying
the Convention (ACHR, 1969a, 1969b), deriving from the fundamental principle of
compensating harm and the principle of good faith in the observance of treaties
(VIENNA CONVENTION ON THE LAW OF TREATIES, 1969). The information
surveyed in this research project, however, suggests that such actions are not as
strongly implemented as the rules require.

4.1 IASPHR Objectives

The variety of the remedies adopted by the IACHR and the Inter-American Court
seems to confirm the widespread vision that the objectives sought by the IASPHR
are, with relatively few exceptions, to make reparations to affected persons or
groups, to take measures to avoid repeating detected rights violations, and to give
protection to victims and witnesses. As has already been pointed out, the objective
of making reparations to affected persons or groups predominates. Not only is
it the most usual type of remedy, but it is also the one that seems to receive the
greatest proportion of state compliance. In particular, the means most frequently
employed are measures of symbolic reparation —especially in Court rulings— and
monetary and non-monetary economic reparations.

In recent years, IASPHR bodies have evolved in their determination to
make reparations through broadening the type and variety of remedies ordered.
This evolution is observed, above all, in the rulings of the Court, which has
drafted important jurisprudence beyond the mere pecuniary aspect in the pursuit
of complete reparation for the harmful consequences of rights violations. The
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TACHR has also made progress in this area, especially with regards to friendly
settlements. Due to its nature, this type of proceedings allows the determination
of more specific measures, with the potential of better guaranteeing the complete
satisfaction of victims.

4.2 Compliance with remedies

Non-compliance with measures required by the IASPHR has been shown to be
notably widespread. Half of the remedies recommended, agreed upon, or ordered
in the decisions surveyed were not satisfied and only 36% of them were totally
satisfied. Only in exceptional cases, moreover, after a long period of time total
compliance occurs. On average, Inter-American proceedings require more than
seven years from when the petition first enters the system until a final decision. To
this, the average period of time that states delay in complying totally or partially
with the required remedies (when they do so) is approximately 2 and a half years
for final reports, and a little more than a year and a half for Court rulings. These
time periods are excessively long and may generate distrust and frustration among
the users of the IASPHRY. If the large number of petitions and subjects received is
considered, it is clear that in many cases, the IASPHR does not offer an effective
and timely answer for those affected.

One possible explanation —that we have not explored in this study— for
diverse levels of compliance depending on the type of measure ordered may be
associated with the characteristics of the state entity in charge of its implementation.
In many cases, the office responsible for state foreign relations before the IASPHR
is different than the office that should be involved in implementing the required
measures. For example, in the cases in which the modification of a law was required,
the Executive may push for reform, but the measure will only be satisfied by means
of the intervention of the Legislative, in which, in turn, diverse political forces
must reach a consensus. Something similar happens with decisions that require
the investigation and punishment of those responsible for human rights violations.
The Executive may urge compliance with said measures, but, generally, the only
branch with authority to carry out compliance is the Judiciary. If this description is
realistic, it should not surprise us that the remedies that require orders from offices
pertaining to different branches of government record lower levels of compliance,
as compared to monetary compensation and other measures the implementation of
which generally are the responsibility of the Executive Power, in charge of relations

with the TASPHR.
4.3 Types of decisions

The relatively low degree of compliance with recommendations made in final reports
by the IACHR leads to the conclusion that said form of resolving cases is not the
most effective one, even when there are understandable reasons not to submit a case
to the Court. The rate of compliance with remedies ordered in Court rulings is also
low, but it is greater than the number of remedies included in final reports of the
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TACHR. The relative effectiveness of friendly settlements, in turn, tends to strengthen
the idea that the IACHR should dedicate the greatest amount of effort possible to
promoting these agreements. This mechanism seems to provide the petitioner the
possibility of a faster and more effective solution than that which could eventually
be obtained though a final decision of the Commission.

4.4 Litigants before the IASPHR

The results of this research also suggest that the intervention of an international NGO
in proceedings before the IASPHR has a slight yet positive influence on subsequent
state compliance with recommendations. One possible explanation may indicate
that an expert NGO may have, unlike an individual litigant, greater technical and
structural resources for exercising pressure on states, not only at the moment of
negotiating the clauses of the friendly settlement, but also when demanding effective
compliance with them. Compliance also tends to increase when the litigant before
the IASPHR is the Ombudsman’s Office of the state party, although this has been
verified by a very small sample of cases. This may perhaps be due to the greater
ability of these offices to carry out the steps and lobbying necessary with different
powers and state agencies with decision-making powers for implementing measures.
These research results may suggest, therefore, the necessity for greater involvement
of ombudsman’s offices in general in litigating rights at the Inter-American level,
consolidating a still incipient trend. The results also shed light on the relevance
that these state bodies may have on the internal implementation stage of IASPHR
decisions, independently of their prior intervention.

4.5 States involved

Finally, formulating a conclusive assessment with respect to each state’s performance is
a complicated task. Intuition indicates, certainly, that states have many characteristics
that may make observance of an IASPHR measure more or less probable. For example,
it may be thought that federal states face some additional complexities in the way
to compliance. Federalism, in and of itself, therefore, may constitute a difficulty for
compliance with measures required by Inter-American bodies. In fact, some states have
state or province officials as part of their delegations before the IASPHR protection
bodies with the objective of involving them and committing them to complying with
recommendations and orders. Nevertheless, it is doubtful that this research will offer
conclusive material for sustaining such an affirmation. Other state characteristics
may also be considered as being associated with levels of compliance with remedies,
such as the degree of consolidation and the quality of their democratic institutions,
their trajectory, and commitment to the IASPHR, their economic situation, etc.
Regardless, this research offers an objective and reasonable foundation for
discussing, in each case, the performance of each state in relation to the IASPHR.
Of course, the IASPHR’s influence is a subject that deserves a great deal of study
beyond the levels of compliance with remedies adopted by its bodies and types
of state behavior. It is also clear that the limited focus of this research, as in any
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theoretical endeavor, may overlook some important aspects. Nevertheless, the
research offers an argumentation perspective and an objective foundation cited by
the specialized literature, that allows for states to be questioned: remedies adopted
in the framework of the petition-based system must be obeyed and if the degree
of compliance exposed in this research is not satisfactory, it is principally due to
states not behaving in a satisfactory manner.

5 Agenda and final reflections

Naturally, during the development of this research, several hypotheses associated
with the possibility of increasing compliance with IASPHR decisions have arisen.
Below, some of them are briefly presented. Even though they are not observations
that are directly linked to the statistical information presented, they are intimately
related to the problem of the IASPHR effectiveness. It is possible that similar
inquiries to the one presented here will contribute to a more thorough discussion
surrounding this problem.

5.1 Breakdown of remedies with low levels of compliance

First, the discussion of possible reforms to the Inter-American system must include
a chapter regarding the reforms necessary for increasing degrees of state compliance
with the decisions of the bodies of the IASPHR. One possible approach to be
explored consists in breaking down obligations with broad contents that present
low levels of compliance, such as investigating and punishing. For example, the
opening (or reopening) of investigations, on the one hand, and the punishment
of those responsible for the crimes, on the other, could be required separately. In
this sense, more specific orders or reccommendations may facilitate control over the
diverse mechanisms through which both obligations may be satisfied. Innovations
in this field appear necessary, in the investigation and punishment of human rights
violations, being one of the remedies most required by the IASPHR organs with
the lowest levels of compliance.

5.2 National implementation mechanisms

It appears to be of crucial importance that states establish a national space of
coordination between the different powers in order to increase the possibilities
for effective and timely compliance (DULITZKY, 2007, p. 40; IDL et al., 2009, p.
16). In terms of academic research, there are no further studies focusing on the
incidence of national mechanisms on levels of compliance. Similarly, it has also
been suggested that states should adopt formal mechanisms for the effective
implementation of international decisions, establishing through constitutional,
legal, or jurisprudential means their binding nature, and that they incorporate
in public-policy making and in solving legal cases the standards developed by
the Commission and the Inter-American Court in the interpretation of the
American Convention.
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5.3 Strengthening of friendly settlement proceedings

One possible reform for strengthening the friendly settlement proceedings is aimed
at modifying the practices of the IJACHR in response to non-compliance with these
settlements (IDL et al., 2009, p. 15 and ss). None of the provisions of the ACHR
makes reference to the consequences derived from failing to comply with the
agreement or whether, under such situation, the case should be deemed as closed.
In practice, if the state fails to comply with an approved friendly settlement, the
case is not sent to the Inter-American Court. Therefore, it has been said that from
the point of view of the petitioner, selecting the friendly settlement route may be a
disadvantage in comparison with the option of the contentious route. So as to not
obligate the petitioner to make a prior evaluation of risks of the case’s resolution,
the JACHR may similarly treat non-compliance with a report on the merits and the
friendly settlement. This means that if after the fulfillment of the terms established
in the friendly settlement reports, the state, or a party to the settlement, fails to
comply with all or in part with the settlement, the IACHR may reopen the matter
and continue with the proceedings as though a friendly settlement had not been
reached and, eventually, send the case to the Court. Otherwise, the Commission
must decide to issue the report established in Article 49 of the ACHR, only when
the commitments assumed in the settlement have been fully satisfied. Moreover, the
possibility that, in response to non-compliance with commitments the case could
be sent directly to the Court would generate an additional incentive for the state to
make its greatest efforts in order to find a way to comply with its obligations'®. Finally,
while the ACHR does not provide any guidelines regarding the manner in which the
Commission and the parties should proceed at this stage”, this could be specified
by means of regulations. The possibility that the IACHR could be authorized for
setting the terms of the friendly settlement could even be considered, although it is
not a possibility that is currently established in any provision.

5.4 Conciliation proceedings

Another suggested option is that of unpacking the IACHR’s mandate — and especially,
adjusting its role in the contentious stage®*- which would allow it to strengthen its
political role (promotional tasks and technical assistance) and its participation in friendly
settlement proceedings, which seem to be the most effective”’. In this study, it was
confirmed that the percentage of state compliance with approved friendly settlements
is elevated. Therefore, it is vital to insist on the need for the IASPHR to carry out all
the reforms that, directly or indirectly, will strengthen this case solving method. If, for
example, the JACHR were able to limit its participation during the contentious stage,
it would be further available to exert a more active role during the friendly settlement
process, thus reinforcing its powers and capabilities as mediator and its political and
diplomatic role, relevant at this stage of the process. In this way, the IACHR mightalso
carry out a more exhaustive follow-up during the implementation stage, periodically
review the commitments assumed, visit the countries regularly and hold frequent work
meetings with state and petitioner representatives.

SUR V.7 *n.12 « Jun.2010 * p.9-35 m 31



THE EFFECTIVENESS OF THE INTER-AMERICAN SYSTEM OF HUMAN RIGHTS PROTECTION: A QUANTITATIVE
APPROACH TO ITS FUNCTIONING AND COMPLIANCE WITH ITS DECISIONS

5.5 Following-up decisions

Finally, it seems fundamental to strengthen the control, monitoring, and follow- up
capabilities of the system’s bodies. Especially, the IACHR, in its role of political organ
and main human rights protection promoter in the region, should boost the actions
aimed at ensuring an compliance with its decisions as well as those dictated by the
Inter-American Court. Furthermore, the General Assembly of the OAS should take
a more active role in this matter, by eventually applying costly political sanctions to
the states which are reluctant to comply with the measures ordered by the organs
of the IASPHR.

The TACHR could issue rules with specifications regarding the level of
compliance demanded by each remedy in particular. The current practice, in which
the JACHR does not evaluate the level of compliance with each recommendation,
generates a perception of superficial control. This especially happens with respect to
recommendations drafted in terms that are vague or too broad, for example, such as
those that recommend that the state “ adopt the necessary measures to avoid similar
events in the future”. This, together with the lack of clear and uniform criteria for
all cases when evaluating the level of compliance with the recommendations, may
constitute an important obstacle for effective compliance with the remedies ruled
by the IACHR. If the Commission declared, for example, that the state failed to
comply with a recommendation, since the measures adopted were insufficient, the
state could take notice of the IACHR’s opinion to this respect and thus guide its
actions in accordance with said opinion. The same would happen if the IACHR
declared that a measure has been partially satisfied: the state would know that there
are measures that still need to be adopted and it would lead its efforts to fully satisfy
the recommendation. Finally, the evaluation of the level of compliance with each
recommendation in particular would prevent the sorts of contradictions that often
arise when, on the one hand, the petitioners consider that a specific recommendation
has not been satisfied at all or it has been partially satisfied and, on the other, the state
shows that it has been fulfilled. In these cases, it is fundamental that the IACHR
rules on the controversy in question and makes its point clear in the matter.

The evaluation of state compliance carried out by the Court should also be based
on clearer and more uniform criteria. Today, the Court limits itself to evaluating state
action with respect to each measure ordered, without clearly defining each category used
(total, whole, or full compliance, partial compliance, or pending observance). This is
particularly important in the cases in which the petitioners express their disagreement
with the way the state complied with a specific order and, nevertheless, the Court
declares that it has been fully satisfied. It has been detected that in many cases, the
Court does not account for the reasons of such decision. This is probably due to the
fact that it does not make the criteria for determining the degree of compliance with
ordered measures public. In these cases, so as to avoid feelings of injustice or frustration
among the petitioners, the Court should at least account for its reasons to conclude that
an order has been observed, despite the discontent expressed by the petitioner. Beyond
this, specifying the content of the evaluation criteria would grant greater transparency,
security, and uniformity to the follow-up process of the ordered measures.
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NOTES

1. From the OAS adjusted budget for 2009, 4.1% is
set aside for the IACHR and 1.97 % for the Court.
Ever since the approval of the reforms to the IACHR
and the Court’s regulations in 2000, the percentage of
the OAS total budget set aside for the two bodies has
increased little more than 1% of the total, in almost
ten years, going from 5% in 2000 to 6.07% in 2009.
Information available at: <http://www.IACHR.org/
recursos.sp.htm> and at <http://www.corteidh.or.cr/
donaciones.cfm>. See also, Robles (2005, p. 23-24,
Annex 1) and Ayala Corao (2001, p. 113).

2. Cfr..On March 5,2009, the CPJA held a special
session with civil society on the Inter-American
human rights system. The evolution of CJPA’s work

and diverse proposals may be consulted at <http:/
www.oas.org/consejo/sp/CPJA/ddhh.asp#dialogo>.

3. We should not overlook that the concept defined
herein as remedy is referred to as reparation in

the practice of the IACHR. We have decided to

use the term remedy, commonly used in the Anglo-
Saxon legal universe, so as to avoid confusion in the
description of the objectives pursued by the IACHR
and the Inter-American Court when ordering or
recommending conduct for states: only some and not
all of those requirements pursue strictly reparatory
purposes of past violations; others seek to prevent
future violations or other specific purposes such as
the protection of victims and/or witnesses. The use of
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the term remedy instead of reparation makes a distinction
between those measures seeking reparation in the strict
sense, as defined in this section, and all other measures.

4. In the cases without information about the date of
compliance with a determined remedy we have taken

the date of the annual report of the IACHR or of the
resolution of the supervision of the judgment of the Court
that declared the total or partial compliance with the
remedy, as this is the first date in which the compliance is
mentioned. In cases of partial compliance with remedies,
the date of the last concrete action adopted by the State
towards compliance is entered. Therefore, the results
related to the delay in complying with remedies must be
red in approximate terms.

5. In cases of multiple petitions, the initial date was
recorded as the date of the presentation of the first
petition.

6. The closing date for the research was June 30, 2009.

7. This information has been gathered from sections from
the annual reports referring to the state of compliance
with the recommendations of the IACHR.

8. All of the charts with surveyed data and classification
decisions are within the authority of the DC and may be
requested..

9. For surveying purposes, in the cases in which the
payment of sums of money for diverse compensatory
matters and costs was indicated, the duties were unified
as though they dealt with one sole remedy demanded of
the state.

10. This category does not include measures such as
campaign launching or general media programs. This type
of measures corresponds to the iv category. On the other
hand, these remedies are different than those classified in
categories i and ii because they have a declarative rather
than patrimonial content.

11. Or, at least, in which the IASPHR bodies have not
made mention of the existence of this type of barrier.

12. Of course, the indeterminacy of the order generates
distrust of the evaluation. How can compliance with these
recommendations be verified? Is it necessary that the
violation effectively not repeat itself or is it enough for
the state to do something concrete, albeit inefficient, in
seeking prevention?

13. To highlight the highest degree of compliance with the
remedies agreed upon in approved friendly settlements

is not the same as concluding that the remedies agreed
upon in friendly settlements (whether or not they have
been approved) are those that are satisfied the most in
general terms. As indicated in section I1.1., only approved
settlements have been able to be surveyed, given that
they are the only ones made public. Thus, the level of
compliance with unapproved settlements has not been
able to be evaluated. With the lacking data, more solid
conclusions could be arrived at regarding the degree

of effectiveness of friendly settlement proceedings as a
means of resolving contentious cases.

14. The generally poor results in terms of effectiveness do
not obey the low commitment of only a few states with
many complaints before the system. The survey confirms
that, even excluding the measures issued against the
three states with the most complaints against them in

the surveyed period — Peru, Guatemala, and Ecuador —
from the general calculations, there are not significant
changes. Even though, by excluding these countries from
the calculations, a greater percentage of total compliance
with remedies agreed upon in approved friendly settlements
is observed (increasing from 54% to 65%), lower levels

of compliance are also recorded in compliance with the
remedies ordered in Court rulings (from 29% compliance
decreases to 25%) and remedies recommended in final
reports (decreasing from 11% to 4%).

15. As regards the degrees of compliance with remedies
recommended in final reports of the IACHR and those
ordered in the holdings of the Inter-American Court,

it is observed that the states that had greater degrees
of compliance with remedies ordered in holdings of

the Inter-American Court are Chile, Nicaragua, and
Honduras, and the states that had greater degrees of
compliance with remedies recommended in final reports
of the IACHR are Ecuador, Guatemala, and Peru.

16. In cases in which an NGO was present in representing
victims or family members, the litigant considered for
statistical purposes was only the NGO. In cases in which
individual petitioners as well as NGOs were present, the
participation of both was taken into account.

17. We should not lose sight of the fact that most of
these cases have already undergone extensive domestic
proceedings.

18. The aforementioned proposal for reform also
indicates that it is fundamental that the IACHR
improve the factual and legal content of friendly
settlement reports in order to put them on the same
level as reports on the merits and thus avoid that these
differences in the content of both reports discourage
petitioners from turning to friendly settlements. This
is because the reports of Art. 49 of the ACHR are
limited to transcribing the settlement reached without
presenting a determination of facts or doctrinal
developments regarding the violated rights.

19. By means of the Statute and Rules of Procedure
of the IACHR, essential procedural aspects of the
conciliation proceedings have been regulated, but these
provisions are not sufficiently precise.

20. CEJIL considers that the IACHR could cooperate
more with the Court, given the debates of fact, law, and
reparations that arise following the submission of a case;
and respond to specific requests of the Court regarding
these matters (CEJIL, 2005, p. 26). Other proposals are
aimed towards considerably limiting IACHR intervention

in the contentious stage; only the victim and the victim’s
representatives would litigate before the Court against the
State; the IACHR would limit itself to fulfilling the role

of an assistant in the search for justice with the authority
to question the parties, present its point of view, its legal
opinion, and propose a solution for the case; in the prior
stage its role would only consist in adopting reports of
admissibility and opening a friendly settlement process
(DULITZKY, 2007, p. 37).The most radical proposals raise
the need for the IACHR to directly not intervene in the
proceedings before the Court. These latter proposals have
received numerous criticisms from diverse actors related to
the IASPHR (CEJIL, 2005, p. 25; IDL et al., 2009, p. 4).

21. See the clarification in note 16.
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RESUMO

Este artigo trata de uma das preocupacoes centrais das discussoes atuais em torno do
funcionamento do Sistema Interamericano de Protecio aos Direitos Humanos: sua
efetividade. Muitas das questoes necessdrias para um debate mais rico sobre o fortalecimento
do sistema ainda nio foram respondidas nem analisadas tdo detalhadamente quanto possivel.
Para iluminar alguns pontos dos problemas envolvidos, o presente artigo apresenta os
resultados de um projeto de pesquisa quantitativa com foco no grau de cumprimento das
decisoes adotadas no 4mbito do sistema de peti¢io da Convencio Interamericana de Direitos
Humanos. A informagio ora apresentada ¢ o resultado do levantamento de todas as medidas
adotadas em todas as decisoes finais da Comissao e da Corte Interamericanas no 4mbito do
sistema de peti¢do individual da Convengao (recomendacoes ou acordos amigdveis aprovados
pela primeira; e decisoes da segunda) durante certo periodo; e observa, entre outros aspectos,
o grau de observincia que os ditos remédios receberam até a data. Os resultados desta
pesquisa podem servir como base para identificar tendéncias dteis para a discussio sobre
reformas possiveis com vistas 4 otimizagio do funcionamento do Sistema Interamericano de
Protegao aos Direitos Humanos e para a litigncia estratégica perante os 6rgaos de protegio.

PALAVRAS-CHAVE

Sistema Interamericano — Comissao Interamericana — Corte Interamericana — Remédios —
Reparacoes — Grau de cumprimento — Efetividade — Peti¢oes individuais

RESUMEN

Este trabajo aborda una de las preocupaciones centrales en las discusiones actuales acerca del
funcionamiento del Sistema Interamericano de Proteccién de Derechos Humanos (SIDH):
su efectividad. Varios interrogantes que es necesario responder para avanzar en un debate
mis rico acerca del fortalecimiento del SIDH carecen de respuestas definitivas y atin no han
sido analizados con todo el detalle posible. Para iluminar algunas aristas de los problemas
involucrados, el presente trabajo detalla los resultados de una investigacion cuantitativa
enfocada en el grado de cumplimiento de las decisiones adoptadas en el marco del sistema
de peticiones de la Convencién Americana de Derechos Humanos (CADH). La informacién
que se presenta es el resultado de un relevamiento de todas las medidas adoptadas en todas
las decisiones finales de la CIDH y la Corte IDH, en el marco del sistema de peticiones
individuales de la CADH, durante un lustro —fueran recomendaciones o acuerdos de
solucién amistosa homologados por la CIDH u érdenes de la Corte IDH —, y observa, entre
otras cosas, el grado de cumplimiento que dichos remedios han recibido hasta el presente.
Los resultados de esta investigacién pueden servir de base para detectar tendencias ttiles a la
discusién sobre posibles reformas para optimizar el funcionamiento del SIDH y para hacer
una utilizacién estratégica del litigio ante sus 6rganos de proteccion.
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