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■  ■  ■

It is a great pleasure for us to present the 

12 issue of the Sur Journal. As previously 

announced, this edition is the beginning 

of our collaboration with Carlos Chagas 
Foundation (FCC) that will support the Sur 

Journal in 2010 and 2011. We would like 

to thank Fcc for this support, which has 

guaranteed the maintenance of the printed 

version of the Journal. 

this issue of Sur Journal is edited in 

collaboration with Amnesty Internatio-

nal.* On the occasion of the UN High-level 

Summit on the Millennium Development 

Goals (MDGs) in September 2010, this 

issue of Sur Journal focuses on the MDGs 

framework in relation to human rights 

standards. We are thankful to Salil Shetty, 

Amnesty International Secretary General, 

who prepared an introduction to this dis-

cussion. the first article of the dossier, also 

by Amnesty International, Combating Ex-
clusion: Why Human Rights Are Essential 
for the MDGs, stresses the importance of 

ensuring that all efforts towards fulfilling 

all the MDGs are fully consistent with 

human rights standards, and that non-dis-

crimination, gender equality, participation 

and accountability must be at the heart of 

all efforts to meet the MDGs. 

PRESENTATION

* Disclaimer. With the exception of the foreword 
and ‘combating exclusion: Why human rights are 
essential for the MDGs’, the opinions expressed in this 
collection of articles are those of the authors and do 
not necessarily reflect Amnesty International policy.

Reflections on the Role of the United 
Nations Permanent Forum on Indigenous 
Issues in Relation to the Millennium Deve-
lopment Goals, by Victoria tauli-corpuz, 

examines the relationship of the MDGs 

with the protection, respect and fulfillment 

of indigenous peoples’ rights as contained 

in the UN Declaration on the Rights of 

Indigenous Peoples. 

Alicia Ely yamin, in Toward Transfor-
mative Accountability: Applying a Rights-
-based Approach to Fulfill Maternal Health 
Obligations, examines how accountability 

for fulfilling the right to maternal health 

should be understood if we seek to trans-

form the discourse of rights into practical 

health policy and programming. 

Still addressing the issue of MDGs, 

Sarah Zaidi, in Millennium Development 
Goal 6 and the Right to Health: Conflictual 
or Complementary?, explores how MDGs 

fit within an international law framework, 

and how MDG 6 on combating HIV/AIDS, 

malaria, and tuberculosis can be integrated 

with the right to health. 

this issue also features an article by 

Marcos A. Orellana on the relationship 

between climate change and the MDGs, 

looking into linkages between climate chan-

ge, the right to development and internatio-

nal cooperation, in Climate Change and The 
Millennium Development Goals: The Right 
to Development, International Cooperation 
and the Clean Development Mechanism. 



We hope that this issue of the Sur 

Journal will call the attention of human 

rights activists, civil society organisations 

and academics to the relevance of the 

MDGs for the human rights agenda. the 

articles included in this edition of the Sur 

Journal show not only a critique of the 

MDGs from a human rights perspective, 

but also several positive proposals on how 

to integrate human rights into the MDGs. 

two articles discuss the impact of 

corporations on human rights. the first, 

by lindiwe Knutson (Aliens, Apartheid and 
US courts: Is the Right of Apartheid Vic-
tims to Claim Reparations from Multina-
tional Corporations at last Recognized?), 
analyses several cases brought before 

U.S. courts that have alleged that major 

multinational corporations were compli-

cit in and benefited from human rights 

violations committed by agents of foreign 

governments. the article examines the 

most recent decision of In re South African 

Apartheid Litigation (commonly referred 

to as the Khulumani case) in the Southern 

District court of New york.

the second article, by David Bilchitz 

(The Ruggie Framework: An Adequate 
Rubric for Corporate Human Rights 
Obligations?), seeks to analyze the John 

Ruggie framework in light of international 

human rights law and argues that Ruggie’s 

conception of the nature of corporate obli-

gations is mistaken: corporations should 

not only be required to avoid harm to fun-

damental rights; they must also be required 

to contribute actively to the realization of 

such rights. 

there are two more articles in this 

issue. the article by Fernando Basch, 

leonardo Filippini, Ana laya, Mariano 

Nino, Felicitas Rossi and Bárbara Schrei-

ber, examines the functioning of the 

Inter-American System of Human Rights 

Protection in, The Effectiveness of the 
Inter-American System of Human Rights 
Protection: A Quantitative Approach to its 
Functioning and Compliance with its Deci-
sions. the article presents the results of a 

quantitative study focused on the degree of 

compliance with decisions adopted within 

the framework of the system of petitions 

of the American convention on Human 

Rights (AcHR).

Finally, Richard Bourne’s paper, The 
Commonwealth of Nations: Intergovern-
mental and Nongovernmental Strategies 
for the Protection of Human Rights in a 
Post-colonial Association, discusses how 

membership rules for the commonwealth 

became crucial in defining it as an associa-

tion of democracies and, more cautiously, 

as committed to human rights guarantees 

for citizens.

We would like to thank Amnesty 

International´s team for its contribution. 

their timely input in the selection and 

edition of articles has been vital. 

the editors.
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Amnesty International’s recently released 

report, Insecurity and indignity: Women’s 

experiences in the slums of Nairobi, Kenya 

(July 2010) documents how women and 

girls living in informal settlements are par-

ticularly affected by lack of adequate ac-

cess to sanitation facilities for toilets and 

bathing. Many of the women told Amnesty 

International that they have experienced 

different forms of physical, sexual and 

psychological violence, and live under the 

ever-present threat of violence. the lack 

of effective policing and due diligence by 

the government to prevent, investigate or 

punish gender- based violence and provide 

an effective remedy to women and girls 

results in a situation where violence goes 

largely unpunished.

We also recorded testimonies from a 

high number of women and girls who have 

experienced rape and other forms of vio-

lence directly as a result of their attempt 

to find or walk to a toilet or latrine some 

distance away from their houses. Women’s 

experiences show that lack of adequate 

access to sanitation facilities and the lack 

of public security services significantly 

contribute to the incidence and persistence 

of gender-based violence. 

yet, Kenya has committed to the in-

ternational Millennium Development Goal 

(MDG) target on sanitation to reduce by 

half, between 1990 and 2015, the propor-

tion of people without sustainable access 

to basic sanitation. the country adopted 

water and sanitation policies that aim to 

fulfill MDG targets and also the rights to 

water and sanitation. these policies do 

reflect many human rights principles. But 

our research shows that there are still key 

gaps between Kenya’s MDG policies and 

ensuring consistency with Kenya’s inter-

national human rights obligations. It also 

starkly illustrates how the MDG policies of 

governments cannot ignore gender-based 

violence or the specific barriers faced by 

women and girls living in informal settle-

ments in accessing even basic levels of 

sanitation. 

this is why the discussion in this 

issue of Sur - International Journal on 

Human Rights is so important and timely.

these concerns are not unique to Kenya 

and around the world there are examples 

■  ■  ■

FOREWORD
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illustrating how MDG efforts are most 

effective when they address underlying 

human rights issues and are truly targe-

ted at groups facing discrimination and 

marginalization.

In September 2010, UN Member 

States will meet to agree an action plan 

to ensure the realization of the MDGs by 

2015. With only five years left to go, it is 

more important now than ever that human 

rights are put at the centre of this action 

plan, in order to make the MDG framework 

effective for the billions striving to free 

themselves from poverty and to claim 

their rights. 

the articles in this issue focus on a 

range of issues related to the MDGs. they 

illustrate the gap between the current 

MDG targets and existing requirements 

under international human rights law. they 

also briefly outline some of the essential 

elements that must be incorporated into 

any revised or new global framework to 

address poverty after 2015. I hope it 

will contribute to discussions on the re-

lationship between human rights and the 

MDGs and be a useful resource for human 

rights practitioners and others who are 

concerned with these issues.

Another great challenge facing gover-

nments across the world is human rights 

abuses committed by or in complicity with 

corporations. two articles in this issue 

address some of the challenges as well as 

opportunities related to human rights in 

the context of corporate activities. 

the issue also includes two general 

articles, which examine the role of the 

Inter-American System of Human Rights 

and the commonwealth of Nations in the 

promotion and protection of human rights.

I had the privilege of speaking at the 

International Human Rights colloquium, 

organized by conectas, in 2004 and of 

contributing to the second issue of the 

SUR journal. I am extremely pleased to 

have the chance to collaborate again with 

conectas and that they agreed to produce 

this edition of SUR jointly with Amnesty 

International.

We would like to thank them for giving 

us this opportunity and also thank all the 

authors who have contributed to this issue.

I hope you enjoy reading it.

Salil Shetty
Amnesty International 

Secretary General



This paper is published under the creative commons license.
This paper is available in digital format at <www.surjournal.org>.
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Special Adviser to Amnesty International’s global campaign on maternal 
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ABSTRACT 

Meaningful and equitable progress on reducing maternal mortality and meeting Millennium 
Development Goal 5 calls for the adoption of a human rights-based approach which 
emphasizes ‘accountability.’ This article focuses specifically on how to promote accountability 
for fulfilling the right to maternal health if we seek to transform the discourse of rights into 
practical health policy and programming tools that can affect development practice–and in 
turn to transform health systems to better meet women’s maternal health needs. 

After briefly discussing the concept and purpose of accountability in the context of 
fulfilling women’s rights to maternal health, the article then sets out a circle of accountability 
at the national level that includes: development and implementation of a national plan of 
action; budgetary analysis; monitoring and evaluation of programs based on appropriate 
indicators; and mechanisms for redress, as well as facility-level initiatives. In the final section 
the article addresses donor accountability. 

Original in English.

Submitted in April 2010. Accepted in July 2010.

KEywORDS

Maternal health – Right to health – Rights-based approach (RBA) – Accountability – 
Millennium Development Goals (MDGs)
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Notes to this text start on page 120.

TOWARD TRANSFORMATIVE ACCOUNTABILITY: 
APPLYING A RIGHTS-BASED APPROACH TO FULFILL 
MATERNAL HEALTH OBLIGATIONS1

Alicia Ely yamin

1 Introduction

The great majority of women who die as a result of pregnancy-related complications 
have lived lives marked by poverty, deprivation and discrimination. From the 
moment of their births, these girls and women often face a funnel of narrowing 
choices whereby they are unable to exercise meaningful agency with respect to 
what they will do with their lives, how much they will be educated, with whom 
they will partner, when they will have sex, whether they will use contraception, 
and finally what care they will get when they are pregnant or delivering, even when 
their lives hang in the balance. Adopting a rights-based approach to women’s health 
demands opening spaces for women to exercise choices and subverting the social 
– and power –relations that deny them their full humanity (yAMIN, 2008). with 
respect to maternal morbidity and mortality (MMM)2 in particular, a rights-based 
approach calls for challenging the structural discrimination women face in health 
systems, as well as in other spheres of public and private life. 

As it has become increasingly clear that meaningful and equitable progress 
on Millennium Development Goal (MDG) 5, which relates to maternal health, 
will require more than adding funding to existing technocratic approaches, there 
has been increasing attention to rights-based approaches to maternal mortality. In 
June 2009, the UN Human Rights Council (HRC) issued a historic resolution that 
explicitly recognized preventable maternal mortality as a human rights issue, and 
signaled the important role that could be played by treaty-monitoring committees 
and special procedures (UNITED NATIONS, 2009a). The HRC is now in a position 
to adopt a meaningful follow-on resolution based upon the recommendations of a 
study by the UN Office of the High Commissioner on Human Rights (OHCHR), 



tOWARD tRANSFORMAtIVE AccOUNtABIlIty: APPlyING A RIGHtS-BASED APPROAcH tO FUlFIll 
MAtERNAl HEAltH OBlIGAtIONS

96  ■  SUR - INtERNAtIONAl JOURNAl ON HUMAN RIGHtS

which further elaborates the connections between human rights and MMM 
(UNITED NATIONS, 2010a).

Initiatives calling for rights-based approaches to MMM all emphasize 
accountability, which has been lacking in the MDGs process (UNITED NATIONS, 
2010b, para. 116). For example, the OHCHR publication relating to the MDGs process 
overall, Claiming the Millennium Development Goals: A Human Rights Approach, 
explains “the raison d’etre of the rights-based approach is accountability” (LANGFORD, 
2008, p. 15). The UN Special Rapporteur on the right to health underscored the 
importance of accountability in human rights approaches to maternal mortality 
(UNITED NATIONS, 2006a). Further, non-governmental organizations (NGOs) also 
explicitly focus on the centrality of developing effective accountability (IIMMHR, 
2010, p. 3; HUMAN RIGHTS wATCH, 2009, 2010; CRR, 2009). 

Accountability in a human rights-approach to maternal health relates to 
obligations to “respect, protect and fulfill” a wide array of civil and political 
rights, as well as economic and social rights, and goes far beyond the health sector3 
(UNITED NATIONS, 2000). Not only is maternal mortality fundamentally linked to 
women’s social and economic status in society, but gender inequality and violations 
of women’s sexual and reproductive rights constitute grave injustices even when 
they are not directly related to women’s deaths or morbidity (ICPD, 1994; UNITED 
NATIONS, 1999). A comprehensive rights-based accountability framework with 
respect to MMM requires the explication of these multiple obligations relating to 
all relevant rights. 

However, this article focuses on the specific issue of how to promote 
accountability for fulfilling –for taking proactive steps to progressively realize–
women’s rights to maternal health if we seek to transform the discourse of rights 
into practical health policy and programming tools that can affect development 
practice–and in turn to transform health systems to better meet women’s needs. 
Revisiting how we understand ‘accountability’ in the context of fulfilling rights 
to maternal health is especially urgent given the opportunities presented by the 
upcoming MDG 2010 Review, the deliberations underway at the HRC, and 
incipient efforts to explore a post-2015 development agenda that includes a robust 
human rights dimension. 

I begin by briefly setting out the concept and purpose of accountability in 
the context of fulfilling women’s rights to health and suggesting that pursuing 
effective accountability in this arena requires moving beyond the traditional human 
rights model of punishing individual perpetrators, to focus on institutional and 
systemic factors. The article then sets out a circle of accountability at the national 
level that includes: development and implementation of a national plan of action; 
budgetary analysis; monitoring and evaluation of programs based on appropriate 
indicators; and mechanisms for redress. I also discuss measures that can be taken 
at the facility level to increase “constructive accountability.” Throughout the article 
I argue that accountability is closely linked to meaningful popular participation. 
In the final section I specify aspects of accountability for “international assistance 
and cooperation,” which require donors to refrain from certain policies as well as to 
contribute greater resources. 



AlIcIA Ely yAMIN

SUR • v. 7 • n. 12 • Jun. 2010 • p. 95-121  ■  97

2 Accountability in the Context of Fulfilling the 
 Right to Health: Beyond Individual Cases and Sanctions

In general, the concept of accountability refers to holding actors responsible for 
their actions in light of standards of behavior and performance. In a human rights 
framework, those standards are derived from both so-called “hard” and “soft” law 
sources, including inter alia binding international treaty norms and statements from 
quasi-judicial international bodies relating to the adjudication of pertinent cases, as 
well as authoritative interpretations of relevant norms by treaty bodies, statements 
by UN Special Rapporteur on the Right to the Highest Attainable Standard of 
Health, and international conference declarations and programmes of action. They 
are also informed by domestic constitutional frameworks, legislation and regulations. 
However, fostering accountability in practice requires more than setting out norms in 
the abstract and establishing enforcement mechanisms. It requires a dynamic process 
of clarifying legal standards for actors at various levels, from health service providers 
to policy-makers, and engaging with those actors with respect to the implications 
for their roles and responsibilities (UNITED NATIONS, 2006b; GEORGE et al., 2010).

In a human rights framework, accountability combines elements of 
responsiveness, answerability and redress. Moreover, accountability is necessarily 
relational—i.e., there can be no human rights accountability without specifying ‘to 
whom?’—and therefore it is closely linked to the effective participation of people 
affected by health policies and programs (POTTS, 2008, p. 7). In the context of 
reforming health systems to meet maternal health needs, accountability entails 
financial, administrative, regulatory, political and institutional dimensions, as well 
as legal recourse (UNITED NATIONS, 2006b). As Amnesty International’s 2010 
Report states, accountability “allows us to look ahead” as well as back (AMNESTy 
INTERNATIONAL, 2010, p. 10). An effective framework of accountability serves as the 
basis for promoting systemic and institutional changes that create conditions under 
which women can enjoy their rights to maternal health, and not just for punishing 
identified lapses in performance. 

Indeed, the traditional model of human rights advocacy, which seeks to identify 
a violation, a violator and a remedy is poorly suited to advancing accountability for 
improvement of maternal health. This is true for both practical and conceptual 
reasons. In practice, many health systems in which patients face abuses are extremely 
punitive with respect to front-line healthcare workers as well. For example, it is routine 
in many countries for health professionals who are associated with a maternal death 
to be summarily dismissed, without any procedure to discern whether they were in 
fact responsible for the death. These often unwritten policies are ostensibly intended 
to promote “accountability” and quality care in obstetric cases; they have the opposite 
effect. They create perverse incentives for health professionals to avoid dealing with 
obstetric emergencies, both as individuals and as institutions. 

This does not mean a license for impunity. As Lynn Freedman (2003, p. 112) 
writes, “Of course, individual punishment (and knowledge that professional standards 
will be enforced) has an appropriate place in a constructive accountability system. The 
important point here is that individual sanctioning has not been used to scapegoat a 
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doctor, pacify the public, and cover up wider, deeper problems”. when an individual 
provider could have done nothing to save a woman placing blame on him or her not 
only distorts incentives; it also diverts attention from the systemic problems that resulted 
in the woman’s death. For example, the health center may lack the necessary supplies 
or drugs, or transportation. As Leslie London (2008, p. 72) argues, “frontline health 
workers are frequently unable to provide adequate access to care because of systemic 
factors outside their control and because of management systems that disempower them 
from acting independently and effectively”. Focusing on individual health practitioners’ 
conduct divorced from context in such a situation, as London (2008, p. 73) writes, 
“frequently makes little headway and gives a human rights approach a bad name”.

“Maternal death audits” and “reviews”, whereby individual deaths of women 
are investigated with the aim of promoting reflection on institutional and systemic 
failures as well as individual failures, have been advanced by some as a means to 
promote “human rights based accountability” (HUNT, 2008; wHO, 2004). Such 
reviews are done in myriad ways and therefore it is difficult to generalize. However, 
in general, as Human Rights watch notes in its report on India, these reviews have 
a place in a broader accountability system, provided that they meet the following 
criteria: 1. they are conducted under strict confidentiality; 2. they provide for due 
process; and 3. the scope of the investigation extends beyond the facility (HUMAN 
RIGHTS wATCH, 2009). when these conditions cannot be guaranteed there is a 
serious risk of backlash against human rights-based approaches by those health 
workers we most need as allies. Additionally—and critically—these reviews should 
be used to complement, rather than substitute for, the continuous use of process 
indicators that evaluate how the health system is functioning, e.g., to measure the 
use and availability of emergency obstetric care. 

The model of identifying a violation, a violator and a remedy is conceptually 
inadequate as well. That is, it implicitly assumes that there is an equilibrium that is 
broken by the violation; an investigation can then be launched to determine culpability 
and provide redress to return the situation to equilibrium. This paradigm was developed 
to address violations of civil rights, such as abuses in police custody, where human rights 
advocates assumed (often incorrectly) that exposing and denouncing abuses could lead 
to punishment of perpetrators and deterrence of future harms. If this is often an invalid 
assumption with regard to civil rights abuses, it can be counterproductive with respect 
to fostering accountability with respect to fulfilling the right to maternal health. 

In situations of high maternal mortality we are confronting dysfunctional 
health systems where deaths may be attributable neither to negligence nor to lack of 
oversight at the facility level, but to the lack of available blood, supplies, transport, 
communications and the like –which all call for systemic changes. Thus, grievance 
redressal mechanisms that do not go beyond the facility-level are likely to be 
ineffective, and in turn to foster even more disillusionment with unresponsive and 
poorly functioning health systems. True deterrence– which as Amnesty International’s 
2010 Report notes is a principal goal of accountability (AMNESTy INTERNATIONAL, 
2010) – requires transforming the underlying, untenable situation that gives rise to 
widespread MMM, not restoring a prior equilibrium. The rest of this article discusses 
what concrete ways in which to promote such transformation.
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3 A Circle of Accountability

A comprehensive accountability framework for fulfilling the right to maternal 
health at the national level shapes the initial design of policies and programs to 
address maternal mortality, their implementation and evaluation, and the remedies 
provided in the event of violations. In this section, I draw out important elements 
of accountability that are promoted at each of these stages. Although I focus on 
actions to be taken at the national level, I suggest the adoption of simple steps at the 
facility level that empower both frontline health workers and community members 
to identify obstacles to and solutions for improving maternal health services as a 
means of promoting “constructive accountability.” 

3.1 National Plan of Action: The Importance of Public Justification  
 and Participation to Rights-Based Accountability

Although the right to health is subject to progressive realization and cannot be 
realized from one day to the next, States parties to relevant treaties undertake some 
immediate obligations, including the development of a national strategy and plan of 
action in respect of their public health goals (UNITED NATIONS, 2000, para. 43). The 
UN Committee on Economic, Social and Cultural Rights (ESC Rights Committee) 
establishes the creation of a national public health strategy and plan of action, which is 
evidence-based and sets out deliberate targets, as one of a set of basic or core obligations 
that all states undertake as parties to the ICESCR (UNITED NATIONS, 2000, para. 
43). Addressing maternal and reproductive health is an obligation of comparable 
priority and there is no country in the world where a national plan of action should 
not include attention to maternal health (UNITED NATIONS, 2000, para. 44). 

All such plans of action should be based upon a robust situational analysis 
regarding sexual, reproductive and maternal health in the country, as well as the 
best evidence of what interventions are required to address maternal morbidity and 
mortality (UNITED NATIONS, 2000, para. 43f). The four pillars of reducing maternal 
mortality are now well-understood: skilled birth attendance, access to emergency 
obstetric care (EmOC), and a functioning referral network, together with family 
planning (FREEDMAN et al., 2007). Therefore, every national plan of action on 
maternal health must prioritize these four pillars in the context of strengthening 
the overall health system, as the “appropriate” measures to be adopting pursuant 
to international law, although legislative and programming measures will vary 
contextually based upon the situational analysis (UNITED NATIONS, 1966, art. 2; 
UNITED NATIONS, 2000; yAMIN; MAINE, 1999). In keeping with international 
law, a national plan of action should also include a broad range of services related 
to sexual and reproductive health, which are aimed at enabling women to exercise 
agency with respect to their bodies and, in turn, their lives (ICPD, 1994, para. 7.2; 
UNITED NATIONS, 2000, para. 20-21; UNITED NATIONS, 1999).

Under international law, the process of devising a national plan must be 
transparent and participatory, and its implementation must be subject to periodic 
evaluation, which is also public (UNITED NATIONS, 2000, para. 43f). If maternal 
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health is a matter of rights, the women who use health services are not objects of 
governmental charity or targets of a development policy designed elsewhere; they and 
their families are agents who have a role to play in the definition of programs and 
policies that structure the possibilities for their well-being. Therefore, participation 
cannot be hollow consultation; it must be linked to the policy decisions taken by 
a government (often in conjunction with a donor or multilateral institution). For 
example, the public is entitled not only to know whether health facilities are being 
required to provide for traditional birthing positions and other culturally appropriate 
care; civil society should be entitled to influence the definition of what constitutes 
culturally appropriate care. 

Requiring policy decisions that affect people’s rights, including women’s 
rights to maternal health, to be justified and subjecting those justifications to public 
scrutiny is fundamental to accountability, and goes well beyond curbing patently 
arbitrary policies. There will always be questions that arise in the interpretation of 
a situational analysis or design of a national plan that are not technical in nature, 
but reflect profound value judgments. For example, although human rights requires 
non-discrimination and General Comment 14 calls for the national plan of action to 
give “particular attention to the vulnerable and marginalized,” (UNITED NATIONS, 
2000; para 43f) there is no single answer to exactly how much priority should be placed 
on remote and under-served areas in comparison with impoverished and heavily 
populated peri-urban areas. In conventional, utilitarian public health or development 
programming, such decisions might be made based upon cost-utility calculations 
by groups of experts. However, in a human rights paradigm, such planning and 
budgeting must be subject to meaningful public deliberation. 

The Rawlsian ethicist, Norman Daniels, proposes “accountability for 
reasonableness,” to ensure the justness of processes to set priorities in health (DANIELS, 
2008). To meet the standards of accountability for reasonableness, which is broadly 
consistent with human rights concerns, the process of devising a plan of action and 
setting priorities must be 1.subject to public justification; 2. reasonably related to the 
end of reducing maternal mortality and promoting maternal health; 3. enforceable; 
and 4. afford some form of appeal in certain circumstances, such as the evident neglect 
of a minority population (DANIELS, 2008; GRUSKIN; DANIELS, 2008).

3.2 Budgetary Analysis: Tracing Expenditure and Allocation 
 as Fundamental to Accountability

Plans of action can be suffused with rights-based principles but progress toward 
fulfilling the right to maternal health requires expenditure. Budgets often offer the 
best evidence of whether governments are actually making maternal health a priority 
(KGAMPHE; MAHONy, 2004). Therefore, demanding transparency and accountability 
in budgets is a key to transforming health systems to meet women’s needs.

An innovative example of international advocacy around budgetary accountability 
is the “6 Question Campaign” whereby through the International Budget Partnership 
civil society organizations in 85 countries are assessing their governments’ commitment 
to MDG 5 among other issues. Two out of the six questions relate to maternal health, 
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and specifically to expenditures for uterotonics and magnesium sulphate and the training 
of skilled midwives (INTERNATIONAL BUDGET PARTNERSHIP, 2010). The results 
of the campaign are to be released just before the MDGs summit in September 2010, 
and in all likelihood will reveal as much about whether governments are willing to and 
capable of providing this information as how much money is being spent.

At times the budgetary issue is whether a state is devoting the “maximum extent 
of its available resources” to the right to health and to efforts to address maternal 
mortality in particular, in accordance with international human rights obligations. 
In The Missing Link: Applied budget work as a tool to hold governments accountable for 
Maternal Mortality Commitments, the International Initiative on Maternal Mortality 
and Human Rights (IIMMHR) draws on examples from Mexico, Tanzania and 
India to “underscore that the lack of real progress in reducing maternal mortality 
is unquestionably linked to the failure of governments to make maternal health a 
budgetary priority” (IIMMHR, 2010, p. 7). 

However, it is sometimes the case that substantial resources exist and may 
even be going into the health sector, but results are poor due to a wide ranging series 
of factors. These factors include: lack of capacity to absorb resources, ineffective 
investment of funds, weak financial management, poor procurement practices, 
limited oversight, and poor district level management in decentralized health care 
systems (INTERNATIONAL BUDGET PARTNERSHIP, 2001; KEITH-BROwN, 2005). 
It is essential to go beyond the design of budgets to pinpoint accountability gaps 
in terms of allocation and implementation, in order to design targeted strategies, 
whether for corruption or for ineffective investment. 

Source: SIAF-MEF in Portocarrero AG. La Equidad en la Asignación Regional del Financiamiento del Sector Público de Salud. 
2000-2005. CIES: 9. (YAMIN et al., 2007).
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Among the most valuable information that budgetary allocation reveals 
from a human rights perspective relates to, “understanding who among the 
population is prioritized” which, in turn, “allows us to demonstrate whether the 
government is fulfilling its obligation of non-discrimination” (IIMMHR, 2010, p. 
7). For example, a 2007 report I wrote for Physicians for Human Rights, Deadly 
Delays: Maternal Mortality in Peru, showed that the government of Peru was 
misallocating federal health spending toward departments with fewer unmet 
basic needs. Thus, Huancavelica, a department with over 90% of the population 
with unmet basic needs, was receiving a fraction of the federal health spending 
per capita that other, largely urbanized coastal and wealthier departments were 
receiving. 

Moreover, the departments below the black line—that is, lower federal health 
spending per capita in comparison with unmet basic needs—had generally higher 
proportions of indigenous population than those departments above the black line.

In turn, the Deadly Delays report showed that, predictably, fewer resources 
resulted in fewer of the interventions necessary to save women’s lives. Huancavelica 
had a very low proportion of births attended by skilled personnel (21%), in 
comparison with other departments that received more health spending (yAMIN 
et al., 2007). Peru’s own progress report on the MDGs at the time highlighted the 
unequal achievement of progress on MDG 5 (UNITED NATIONS, 2004a, p. 62). 
Using a human rights framework that included budgetary analysis, however, enabled 
a recasting of those persistent disparities as substantive discrimination resulting 
from a misallocation of resources—discrimination which was entitled to redress 
(yAMIN et al., 2007).

In a 2009 report on maternal health and other economic and social rights 
in Guatemala, the Center for Economic and Social Rights (CESR) also found 
misallocations of resources that correlated to ethnic lines and resulted in de facto 
discrimination. The CESR report went a step further by exposing the connections 
between Guatemala’s regressive and inadequate tax policies and its poor record on 
social spending, including on maternal health (CESR, 2009). 

Requiring governments to publicly justify their budgetary allocations as 
well as the policies that lead to insufficient available resources to spend on social 
policies, including maternal health, constitutes an important step in fostering 
systemic accountability. So does providing the public with the tools and information 
necessary to assess whether expenditures have been effective. 

In order to open budgets, the promulgation of freedom of information 
laws is crucial. However, generating a culture of participation, accountability 
and transparency at all levels of government is necessary to make budgets more 
responsive to people’s, and in particular women’s, needs. In order to assure such 
a culture, capacity- building for civil society organizations in budget monitoring 
is essential. Moreover, donor states should be held to the commitments they 
have made in keeping with the Paris Principles and the Accra Agenda for 
Action to ensure transparency with respect to the way monies they provide or 
facilitate are spent, and similar requirements should be made of private donors 
(OECD, 2008). 
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3.3 Monitoring: The Critical Role of Indicators in Measuring 
 Progress and Establishing Priorities

Holding governments accountable for fulfilling the right to maternal health under 
international legal obligations requires monitoring “progressive realization.” Human 
rights advocacy groups are expert at assessing the adequacy of policy measures States 
are taking, as well as determining when they are adopting legislation or policies that 
indicate retrogression, such as restrictions on contraception availability or draconian 
abortion bans (AMNESTy INTERNATIONAL, Nicaragua, 2009a). It is critical to identify 
such laws and policies, which constitute social determinants of MMM. 

However, for both governments and advocacy groups, evaluating whether a 
state is making adequate progress on improving maternal health requires applying 
appropriate quantitative indicators. For example, as we are concerned with disparities 
as much as aggregate progress from a human rights perspective, it would be helpful 
to have disaggregated maternal mortality ratios (MMRs)—the indicator for whether 
states will achieve MDG 5(a). However, MMRs alone are inadequate as they rely upon 
data that is generally difficult to collect and interpret, for both statistical and practical 
reasons (MAINE, 1999). Thus, for example, estimates of Sierra Leone’s MMR range 
from a low of 857 per 100,000 live births in the government’s latest Demographic 
and Health Survey (DHS) in 2009 to a high of 2,100 per 100,000 (SIERRA LEONE, 
2009; AMNESTy INTERNATIONAL, Sierra Leone, 2009b). The truth is that we do not 
know what Sierra Leone’s actual MMR is, or what it will be in 2015, let alone actual 
regional disparities within the country. Moreover, MMRs alone do not tell us what 
the priorities are in terms of addressing MMM.

Therefore, in order for governments to measure their own progress– as well 
as for advocacy groups to hold them accountable for progressive realization–we 
need process indicators that: (1) can be measured continuously, so as to permit an 
assessment of the performance of a given administration; (2) are objective, and 
comparable across time and countries and/or sub-regions of countries; and (3) 
relate to the programmatic interventions that we know to be linked to reducing 
maternal deaths. 

For example, data on met need for contraception and skilled birth attendance 
are critical, as are indicators such as access to anti-retroviral medications, especially 
in regions where there is a deadly synergy between the HIV epidemic and MMM 
(HOGAN et al., 2010) All of these indicators should be disaggregated by income 
quintile, race/ethnicity and region. 

Indicators that measure the availability, distribution and use of emergency 
obstetric care (EmOC indicators) are also not only crucial, but can be being 
directly linked to requirements under international law that governments make 
the appropriate care available, accessible, acceptable and of adequate quality (the 
so-called AAAQ framework) (UNITED NATIONS, 2000, para. 12). A 2009 (wHO et 
al., 2009) handbook sets out these updated EmOC indicators, which were devised 
by the wHO, Unicef, and UNFPA, in conjunction with the Averting Maternal 
Death and Disability program at Columbia University (AMDD). Importantly, the 
EmOC indicators can be monitored at both the district and the national level, 
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as monitoring at a level “where there is power to effectuate change” is the key to 
transforming health systems (FREEDMAN et al., 2005). 

Further, in the face of multi-factorial causes underpinning high maternal 
mortality, the EmOC indicators can prove extremely useful to governments in setting 
priorities and, insofar as these are made publicly available, to advocates in holding 
governments accountable for adopting the appropriate priorities. For example, the 
AMDD Handbook contains an exercise that presents three scenarios. In Scenario 1, 
there are three functioning EmOC facilities for nearly 1 million people rather than 
the 10 that is set as a minimum acceptable level, and they are mostly in urban areas. 
Although the other indicators are poor as well, the lack of availability of care stands 
out. when made publicly available, as it should be, this information allows advocates, 
as well as government program planners, to give first priority to accountability for 
upgrading facilities to provide available care, especially in rural, underserved areas 
(wHO et al., 2009, p. 41). From a human rights accountability standpoint, ethnographic 
information should be supplemented to the distribution of facilities to discern possible 
patterns of discrimination in accessibility (UNITED NATIONS, 2000, para. 12). 

In Scenario 2, there are nine functioning EmOC facilities, including some in 
rural areas, and two of these provide comprehensive care. However, very few women 
who require EmOC are being cared for in these facilities (met need for EmOC is 
8%) (wHO et al., 2009, p. 42). Low use of EmOC could be attributable to lack of 
accessibility (whether geographic, economic in the form of user fees or other barriers 
and/or lack of accessible information) as well as to lack of cultural acceptability, and/
or perceived/actual lack of quality. All of these point to failures of accountability. 
However, they require distinct solutions. In order to discern the nature of the 
accountability gaps underlying low use, a number of investigative methods might be 
used by the government or advocacy groups, including community-based surveys, 
community focus groups, interviews with staff, direct observation of the operation 
of the facilities and a review of the record-keeping systems (wHO et al., 2009, p. 42). 

In Scenario 3, there are 13 EmOC facilities including three comprehensive 
ones (which includes blood storage and surgical capacity), and they seem to be 
well-distributed in terms of rural-urban areas. Fully a quarter of births take place in 
facilities and met need for EmOC is almost two-thirds. However, the direct obstetric 
case fatality rate is very high at 15% (with a maximum acceptable level of 1%). In 
this scenario, the quality of care in the EmOC facilities must be the first concern in 
terms of identifying accountability gaps (wHO et al., 2009, p. 42). Furthermore, in 
this case, maternal death audits and verbal autopsies can prove extremely useful in 
discerning whether high case fatalities relate to late presentation or to the management 
of care, provided that they meet the conditions laid out above. 

The selection and application of indicators is far from a technical issue; dignity 
includes access to blood and sutures and we need a way to measure that access if 
accountability is to be meaningful. By linking the government responsibility for 
AAAQ, with the evidence we find regarding specific obstacles to women getting 
the necessary care, we can see that maternal deaths are the foreseeable result of 
systematic failures with respect to policy, programming and budgeting decisions, in 
addition to social and cultural factors. Thus, to the extent this information is made 
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publicly available, donors, advocates and governments need no longer discuss abstract 
accountability for realizing the right to maternal health. Rather, it becomes possible 
to identify very concrete ways in which ministries of health can operationalize their 
legal obligations to fulfill the right to maternal health. 

It is a substantial positive step toward accountability that Countdown to 2015 
now includes an indicator on the availability of EmOC facilities in its global tracking. 
However, such tracking requires needs assessments and ongoing measurements of 
EmOC facilities, which have not been done in all countries, including many with 
high levels of maternal mortality. Although the EmOC indicators have been applied 
in approximately 50 countries (wHO et al., 2009), they have not always been used 
at the national level or on a continuing basis. A major step toward accountability 
would be to institute the continuous gathering and use of this data in health systems 
around the world, including both public and private facilities, and to ensure that the 
information is widely accessible. 

Governments bear the primary responsibility under international law for 
selecting and using appropriate indicators, as well as for providing the public with 
transparent access to information regarding their measurement and implications. 
However, as donors and international agencies often drive the use of indicators, 
this is an area in which they can play an especially important role, through bilateral 
health assistance as well as the MDGs process. For its part, the HRC could promote 
meaningful accountability by having states report on the availability of EmOC 
facilities, if not all of the EmOC indicators, as part of universal periodic review, 
and encouraging states that have not done so to adopt the EmOC indicators. UN 
treaty-monitoring bodies could take similar measures to emphasize the importance of 
monitoring the use and availability of EmOC in addition to family planning, skilled 
birth attendance and other areas, in meeting maternal health-related obligations 
under relevant human rights treaties. 

4 Fostering “Constructive Accountability” at the Facility Level

National and district-level initiatives are crucial but the importance of regular 
monitoring and evaluation, and initiatives taken at the facility-level should not be 
overlooked to increase transparency, responsiveness and participation in the health 
system, which are all crucial to a human rights-based approach to accountability 
(GILL et al., 2005, p. 192). Changes as simple as requiring that prices for any services 
or medications be posted clearly, and not subject to negotiation, or that staff wear 
name tags so patients can identify them by name can shift attitudes and relationships 
between providers and patients markedly. Such reforms are not just important for 
maternal health, but for all of the health issues addressed within the facility and 
through its community outreach.

Facility-based accountability initiatives should be implemented in such a way 
as to be respectful of the staff ’s rights, as well as the rights of patients. Not only 
should health workers not be scapegoated for institutional failures, they should also 
not be subject to unreasonable demands. For example, no single staff member can be 
expected to work ‘24/7’ so that there is always coverage; nor can they be expected to 
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dip into their own salaries to pay for medicines or supplies for women experiencing 
obstetric emergencies. On the contrary, front-line health workers can be encouraged 
to participate in resolving the accountability-deficits in their facilities by creating 
incentives for both the reporting and addressing of issues. Personal and institutional 
leadership has proven instrumental in implementing rights-based approaches to 
accountability at the facility level (SCOTTISH HUMAN RIGHTS COMMISSION, 2009).

However, the users of health facilities, whether private or public, also need to 
be able to file grievances when they face mistreatment, discrimination, or inadequate 
care (HUMAN RIGHTS wATCH, 2010). Grievance redressal mechanisms must be 
accessible to all users and family members, including illiterate persons who cannot file 
written complaints. Moreover, in order to be effective they must permit addressing 
systemic issues that go beyond the facility. 

Further, community participation in oversight of the facility should go 
beyond grievance redressal. In Peru, for example, the CLAS (Local Committees for 
Administration in Health) facilities involve local community members in managing 
councils that engage in planning, financial auditing and oversight of the facilities, 
along with the professional staff. Similar schemes exist in other countries, and are 
sometimes coupled with community-based human rights education. Such schemes 
should be studied to discern best practices in making facilities accountable to local 
communities for maternal and other health care, and for enabling local community 
members, and women in particular, to appropriate their sense of being rights-holders 
demanding legal and social entitlements (yAMIN et al., 2007). 

The objective is to establish what Lynn Freedman (2003) refers to as 
“constructive accountability”—a new dynamic of entitlement and obligation. 
Implemented effectively, facility-based accountability can foster fundamental changes 
in attitudes among both community members as well as health staff about their rights 
and responsibilities, and the role of the health system. 

4.1 Remedies: The Role of Courts and Quasi-Judicial Bodies 
 as Integral to Transforming Health Systems

Monitoring alone is insufficient to produce human rights-based accountability 
(POTTS, 2008). Fundamental to the force of rights is their binding legal nature. 
Judicial and quasi-judicial remedies therefore have a key role to play in at least 
four areas related to the right to health, and to maternal, sexual and reproductive 
health in particular: implementation of existing laws and policies; reform of policies 
and budgets that fail to take reasonable account of health rights; removal of legal 
restrictions on care; and challenges to systemic violations of women’s maternal and 
reproductive health rights in practice. 

First, remedies should be available to ensure accountability for the 
implementation of existing laws and policies. It is unfortunately all too common 
for legislation and policies relating to reproductive and sexual health not to be 
implemented through adequate regulations. For example, in the case of Paulina 
Ramirez v Mexico (IACHR, 2007), the Center for Reproductive Rights together with 
the Reproductive Choice Information Group (GIRE, for its Spanish acronym) 
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brought a petition to the IACHR in 2002 involving the failure of the government 
to enact adequate regulations relating to the access to abortion in rape cases, which 
was provided for under law (IACHR, 2007). The case was settled with the Mexican 
government through an amicable resolution procedure, whereby the government 
agreed not only to compensate the named petitioner but also to issue a decree 
regulating guidelines for access to abortion for rape victims (IACHR, 2007). Moreover, 
the process of litigation and the surrounding mobilization on the issue played an 
important role in changing the public debate around abortion in Mexico and leading 
to the eventual liberalization of the abortion law in Mexico City. 

In March, 2010, the Delhi High Court not only ordered a maternal death 
audit to be carried out in relation to the death of Shanti Devi, a woman from a 
scheduled caste who had faced severe discrimination in the health system, but also 
called for the proper implementation of state-sponsored schemes relating to maternal 
and child health care for the poor. Citing both international law and prior orders of 
the Supreme Court, the Delhi Hight Court called for eliminating onerous burdens 
of proving indigence to access reproductive health services, ensuring the portability 
of benefit schemes across states and guaranteeing cash assistance to women in need 
(INDIA, Laxmi Mandal v Deen Dayal Haringer Hospital & Ors Writ Petition, 2010).

Second, remedies can achieve reforms of policies and budgets that do not 
adequately protect health rights. In the now well-known Treatment Action Campaign 
case (SOUTH AFRICA, Minister of Health v. Treatment Action Campaign, 2002), the 
South African Constitutional Court found the restriction of Nevirapine treatment 
for prevention of mother-to-child transmission (PMTCT) to 18 pilot sites to be 
unreasonable in light of its constitutional obligations relating to the right t o health. 
The Court not only ordered the extension of PMTCT to the whole country, but also 
called for a national plan of action with regard to PMTCT and established itself as 
guardian of the implementation of that plan of action. 

The Colombian Constitutional Court has held that reducing the national 
budget for the subsidized health insurance scheme, which provides coverage to the 
poor, was inconsistent with the government’s obligations relating to the right to 
health. The Court considered such budgetary reductions to constitute impermissible 
retrogression, especially as they would affect the most vulnerable sectors of Colombian 
society (COLOMBIA, 2000, 2004). 

Third, remedies must be available to challenge legal barriers to care that are 
discriminatory or directly violate health rights. Abortion restrictions have produced 
substantial litigation of this type. For example, in a pair of important cases, the 
Colombian Constitutional Court declared unconstitutional the prohibition of 
therapeutic abortions as violating women’s rights to health and life with dignity 
(COLOMBIA, 2006). The Court later mandated that all health institutions ensure 
access to providers who would perform such abortions, noting that conscientious 
objection was a right of individuals and not institutions (COLOMBIA, 2009). 
Importantly, the Court’s ruling in this case as in others (COLOMBIA, 2008) applies to 
both private and public providers. Indeed, judicial intervention has been important 
in setting out the scope of private actors’ obligations with respect to providing care 
in a number of countries.
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After Nicaragua revised its penal code in 2008 to include a total ban on 
abortion, even when a woman’s life is at risk, a coalition of non-governmental 
organizations in Nicaragua and around the region brought a case to the IACHR 
(IACHR, “Amelia”, Nicaragua, 2010) challenging the provisions of the law as 
violating inter alia the rights to life and health. The IACHR issued precautionary 
measures in the case, ordering the Nicaraguan government to ensure that the 
petitioner had access to appropriate medical treatment for her condition. The 
case has been accompanied by mobilization around the issue, at both the national 
level and through Amnesty International at the international level (AMNESTy 
INTERNATIONAL, Nicaragua, 2009a).

Fourth, legal remedies are essential in cases where there are systemic violations 
of women’s health rights in practice. For example, legal recourse proved a pivotal 
part of a larger strategy of accountability in Peru when between 1996 and 1998 
an estimated 260,000 overwhelmingly indigenous women were sterilized without 
fully informed consent and under conditions where their rights to health and 
lives were at risk. A coalition of Peruvian NGOs litigated the emblematic case of 
Maria Mamérita Mestanza Chávez (IACHR, Peru v. Maria Mamérita Mestanza Chávez, 
2000), in which a woman was involuntarily sterilized and later died as a result of 
the operation as emblematic of a pattern of violations of fundamental rights and 
discrimination against indigenous women in Peruvian society. After the case was 
dismissed in the Peruvian legal system, these NGOs successfully resolved a petition 
in the Inter-American system. 

Similarly, in 2008 the Center for Reproductive Rights brought a petition to 
the Committee on the Elimination of Discrimination against women (CEDAw) 
against Brazil in relation to an emblematic case of systematic de facto discrimination 
against Afro-descendants in maternal health care in that country (UNITED 
NATIONS, Alyne da Silva Pimentel v. Brazil, 2007). In the first maternal mortality case 
to be brought before CEDAw, the Center, together with Brazilian partner Advocaci, 
asked for the government not only to compensate the petitioner’s surviving family, 
but also to prioritize the reduction of maternal mortality in practice, including by 
training providers, establishing and enforcing protocols, and improving care in 
vulnerable communities.

 In short, the use of remedies in these ways goes far beyond restitution of a 
pre-existing equilibrium or promises of non-repetition. Rather, judicial and quasi-
judicial interventions can play important roles in a larger accountability strategy 
aimed at transforming discriminatory and exclusionary health systems and practices 
that bear on women’s maternal and reproductive health and well-being. 

In addition to judicial remedies, National Human Rights Institutions 
(NHRIs) can sometimes promote systemic accountability for the progress of 
maternal health goals, as well as for violations of maternal health-related rights. 
Over the past decade in Peru, for example, the Defensoría del Pueblo (Human Rights 
Ombuds Office) has actively pursued monitoring and oversight of reproductive and 
maternal health rights. This has led, inter alia, to revised regulations and policies 
relating to issues ranging from informed consent to regulations regarding traditional 
birthing positions (PERU, 1999; yAMIN et al., 2007; PERU, 2005). Unfortunately, Peru 
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is an exception. Given the current interest from donor states and foundations in 
NHRIs, it would be important to address systematically limitations on budgets, 
human resources, skill sets and mandates that are currently preventing the majority 
of NHRIs from being effective accountability mechanisms in the realm of maternal 
health and other areas (SRIPATI, 2000).

5 Donor Accountability: Promoting Compliance with Obligations 
 of “International Assistance and Cooperation” 

Many of the decisions that affect the scope of women’s rights to maternal health 
in the global South are taken by governments in the North and in international 
organizations controlled by member states from the North. The ESC Rights 
Committee has been clear: “For the avoidance of any doubt, the Committee wishes 
to emphasize that it is particularly incumbent on States parties and other actors in 
a position to assist, to provide ‘international assistance and cooperation, especially 
economic and technical’ which enable developing countries to fulfill their core 
and other obligations [including their core obligations relating to maternal and 
reproductive health]” (UNITED NATIONS, 2000, para. 45). 

Nevertheless, the contours of such obligations are not clear and international 
declarations regarding obligations of international assistance and cooperation 
remain extraordinarily weak. The Paris Principles on Aid Effectiveness, for example, 
emphasize “harmonization” and “alignment” without binding commitments based 
on rights (OECD, 2008). The Accra Agenda for Action is somewhat stronger than 
the Paris Principles, calling for assistance to be done “in ways consistent with their 
agreed international commitments on gender equality, human rights, disability 
and environmental sustainability.” (OECD, 2008). However, this wording is not 
followed by the elaboration of specific obligations of support. 

Moreover, unlike the other MDGs, MDG 8, which calls for actions from 
donor countries sets no targets. In general “the global partnership for development” 
envisioned in MDG 8 has not materialized around maternal and reproductive 
health, and basic health systems improvements (UNITED NATIONS, 2010b). 
Meaningful inclusion of human rights in the MDGs, and into development practice 
more broadly, demands that targets and corresponding indicators be established 
through which to hold donor states accountable, as well as national governments in 
the global South. Those indicators should relate not merely to increasing sustained 
support for child and maternal health (MDGs 4 and 5, respectively) and health 
systems more broadly, but also to changes in a wide array of other policies that 
affect the possibilities of women to enjoy their rights to maternal health. 

But such indicators alone are insufficient. Promoting accountability of donor 
states and international financial institutions requires concerted efforts to raise the 
costs of non-compliance with both obligations to refrain from policies and actions 
that undermine the right to health and to provide affirmative economic, as well 
as technical, assistance (UNITED NATIONS, 2004b; UNITED NATIONS, 2006a). 
Those costs can be financial, political and social. For example, the HIV/AIDS 
movement has been particularly effective in shifting the cost-benefit calculus of 
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international actors, including donor states and transnational corporations, as well 
as governments regarding policies and funding relating to access to anti-retrovirals 
and HIV/AIDS generally. It is still unclear whether increasing engagement by 
human rights NGOs, including Amnesty International’s important global campaign 
on maternal mortality, will lead to mobilizing a sustained international movement 
on maternal health that could exert substantial pressure on donor states. Such 
pressure would relate to refraining from doing harm, as well as to economic and 
technical assistance.An obvious example with respect to the obligation to “do 
no harm”—to refrain from actions that undermine maternal health—relates to 
the recruitment of health care workers from countries in the global South which 
are facing dire shortages of health care personnel to meet their right to health 
obligations. As a policy briefing on MDG 5 from Realizing Rights states: “Donor 
countries must ensure policy coherence in this respect. Moreover, not addressing 
health worker migration undermines donor credibility – why build up health 
systems in developing countries just to take away precious human resources from 
them? Policy coherence on this is critically important.” (REALIZING RIGHTS, 
2010). In May, 2010, the world Health Assembly unanimously adopted a global 
Code of Practice on the international recruitment of health personnel (wORLD 
HEALTH ASSEMBLy, 2010). The Code calls for voluntary commitments to adopt 
responsible recruitment policies, but its existence now provides a framework that 
may encourage cooperation as well as potentially be used to raise the political 
costs of non-compliance for any individual country that fails to adopt and abide 
by such commitments. 

Second, donor governments must increase economic assistance, as well 
as technical support. MDG 5 has been the most underfunded MDG and, not 
surprisingly, has shown very uneven progress (OECD, 2006; FREEDMAN, L.P. et al., 
2007, p. 1133; UNITED NATIONS, 2010b). Although a 2010 Lancet study shows some 
promising evidence of improvement, it remains clear that enormous increases in 
global health funding over the last decade have not translated into the necessary 
investments in basic health services and reproductive health (HOGAN et al., 2010; 
THE wORLD BANK, 2009; OECD, 2009). Even the most optimistic picture presents 
great disparities in progress, and global levels of maternal mortality are far higher 
than that required to achieve the 75% overall reduction since 1990 levels called 
for under the MDGs (HOGAN et al., 2010; HILL et al., 2007, p. 1311; COUNTDOwN 
TO 2015, 2010, p. 10). 

Although most maternal and newborn care is funded domestically, many 
poor countries are simply not in a position to provide the necessary services to 
save women’s lives. For example, in late 2009, donor agreements made possible 
the establishment of a free care policy for pregnant and lactating women and 
infants in Sierra Leone, where Amnesty International had documented that user 
fees posed one of the greatest barriers to access to care (wAKABI, 2010; AMNESTy 
INTERNATIONAL, Sierra Leone, 2009b). 

Overall, however, while the MDGs have coincided with marked increases 
in global health funding, this has been largely around HIV/AIDS (OECD, 2009). 
whereas from 1990 to 1998 12% of all donor funding (12% of DAC) was allocated 
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to HIV/AIDS and STI control, over the 1999 to 2004 period, this percentage had 
risen to 25% (24% DAC) in 2007. In contrast, family planning decreased over the 
same period from 10% to 6% (14% to 6% DAC), and reproductive health care 
donor funding showed slight dips from 8% to 6% total donors (7% to 6% DAC) 
(OECD, 2006). ODA for maternal, newborn and child health accounted for only 
31% of all ODA for health in 2007 (COUNTDOwN TO 2015, 2010, p. 36). 

The issue is not cutting up the ODA pie differently; the issue is increasing the 
pie. A 2009 UN Report concludes: “without political will and a firm commitment 
to population, reproductive health, and gender issues, it is unlikely that the goals 
and targets of the International Conference on Population and Development and 
the Millennium Summit will be met” (UNITED NATIONS, 2009b, p. 20). 

A number of authors have argued that the consensus on the need to address 
the global HIV/AIDS pandemic –because in part the financial, political and social 
costs of not doing so would be too high for countries in the North, as well as those in 
the South– has been more important in increasing funding than the targets set out 
in MDG 6 (CROSSETTE, 2005, p. 77; HULME, 2009, p. 24). Moreover, the creation 
of the Global Fund to Fight AIDS, Tuberculosis and Malaria (Global Fund) and 
the United States President’s Emergency Plan for AIDS Relief created important 
institutional mechanisms through which to establish donor state commitments. 
The March 2010 UN Secretary General’s Report on the MDGs states that, in 
light of the need to improve the quality, predictability and durability of aid, in 
addition to the quantity, “Pooling of donor resources into multi-donor funds has 
proved time and again to be a fruitful approach, with great successes, for example, 
in the control of several infectious diseases” (UNITED NATIONS, 2010b, para. 85). 

In this regard, a number of authors argue that the Global Fund’s mandate 
might be expanded to include maternal and child health, or health systems broadly 
(THE LANCET EDITORIAL BOARD, 2010; STARRS; SANKORE, 2010; STARRS, 
2009; CORNETTO et al., 2009). Such proposals go significantly beyond integrating 
maternal and reproductive health into HIV/AIDS programs, which is feasible under 
the current mandate. 

The Global Fund, which was established in 2002, is far from a perfect 
mechanism. Criticisms regarding sustainability, inefficiency and lack of transparency 
have plagued it, resources have not been allocated equitably among HIV/AIDS, 
tuberculosis and malaria, and interventions have at times undermined rather than 
strengthened health systems (HALL, 2005). Moreover, the creation of a mechanism 
cannot stand alone; constant pressure from the HIV/AIDS movement in different 
countries has played an important role in sustaining financial commitments to 
the Global Fund.

Nevertheless, expansion and adaptation of the Global Fund presents the 
possibility of engaging donor states in long-term commitments to maternal health 
and health systems more broadly. The framework established through the Global 
Fund critically does not assume that addressing critical health needs be done in a 
“sustainable” way—i.e., that aid is for a time certain and efforts should be directed 
at making poor governments fend for themselves despite a lack of financial, 
material and human resources and a global architecture that stacks the odds 
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against them (CORNETTO et al., 2009; THE GLOBAL FUND, 2007). Instead, there 
is an assumption of some international responsibility and a concomitant ongoing 
international commitment for funding activities to address HIV, TB and malaria 
(UNITED NATIONS, 2006a, para. 41). There desperately needs to be a similar global 
commitment for investing in health systems, and maternal health in particular. 
Expanding and adapting the Global Fund, or creating a similar mechanism, would 
demonstrate serious donor commitment as well as potentially raise the political 
and social costs of erratic suspensions of aid for health systems in the long term. 

6 Conclusions

Maternal mortality is not principally a medical problem; it is primarily a social 
problem and a problem of political will at both the national and international level. 
The reason that hundreds of thousands of women and girls are still dying every year 
is not because we do not know how to save them. women are still dying in massive 
numbers around the world because women’s lives are not valued, because their voices 
are not listened to, because they are discriminated against and excluded in their homes 
and communities—and by health care systems that do not prioritize their needs. 

I have argued here that promoting transformative accountability with respect 
to fulfilling the right to maternal health requires more than decrying the scandalous 
injustice of those deaths, and more than demanding that states act consistently 
with their international legal obligations. It requires translating the powerful 
normative discourse of human rights into operational guidance and concrete tools 
for development practitioners, health planners and service providers, as well as the 
users of health systems. Transformations of health systems are unlikely to occur with 
punitive approaches that lead to, intentionally or otherwise, a focus on individual 
sanctions. They are far more likely to occur by putting into place measures that 
promote systemic and institutional changes, which in turn foster different relations 
between providers and users of health services. 

National governments should be held accountable for decisions from the 
initial situation analysis and design of plan of action regarding maternal health 
to budgeting, monitoring and evaluation, and the provision of remedies. At every 
stage, transparency, access to information and meaningful public participation 
are crucial to rights-based accountability. Additionally, donor governments need 
to be held responsible for policy coherence and increased financial assistance for 
health systems and maternal health, which will require innovating mechanisms as 
well as political and social mobilization to raise the economic, political and social 
costs of non-compliance.

Further, there is an important relationship between international bodies and 
mechanisms and national ones in terms of promoting accountability. UN treaty-
monitoring bodies and special procedures, together with the Human Rights Council and 
other regional bodies such as the IACHR and the African Commission, have key roles 
to play in ensuring that laws and policies are consistent with governments’ human rights 
obligations, that adequate progress is being made consistent with appropriate indicators 
on a non-discriminatory basis; that sufficient resources are being allocated effectively; that 
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efforts to reduce maternal mortality give special attention to marginalized populations; 
and that adequate mechanisms of redress exist at the national level. 

A human rights approach to MMM calls for subverting a wide range of the 
“pathologies of power” that systematically marginalize women and their health 
needs (FARMER, 2005). However, challenging the power structures that prevent 
women from having choices over their lives must include those in the health system 
that condemn women to needless suffering and death. As Paul Hunt and Gunilla 
Backman write: “In any society, an effective health system is a core institution, no 
less than a fair justice system or democratic political system. … It is only through 
building and strengthening health systems that it will be possible to secure sustainable 
development, poverty reduction, economic prosperity, improved health for individuals 
and populations, as well as the right to the highest attainable standard of health” 
(HUNT; BACKMAN, 2008). Improving health systems cannot be seen as a technocratic 
exercise; by bringing human rights to bear, transforming health systems can and 
should be understood as a means of constructing social citizenship for women in a 
society—and most critically for poor, rural and marginalized women (FREEDMAN, 
2005). In a world where women’s reproduction is so heavily cathected, so intimately 
bound up with religious and cultural power, it is radical indeed to demand that health 
systems take women’s suffering– and rights– seriously (yAMIN, 2008).
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NOTES

1. the title of this article echoes that of the 
MDG task Force Report on child and Maternal 
Health: Who’s got the power?: transforming 
health systems for women and children. I have 
benefited from the thinking of so many colleagues 
in relation to this piece that it would be impossible 
to acknowledge them all. I am especially grateful 
to Paul Hunt and lynn Freedman for their insights 
about operationalizing human rights approaches 
in the context of maternal health; to Siri Gloppen, 
whose ideas regarding the utility of different 
forms of litigation are very much reflected here; 
and to Deborah Maine, who has shown me what 
kinds of programming really make a difference 
to the millions of women around the world who 
risk dying in pregnancy and childbirth. All views 
expressed are personal and do not necessarily 
reflect those of Amnesty International or the 
International Initiative on Maternal Mortality and 
Human Rights.

2. Maternal death is defined as “the death of 

a woman while pregnant or within 42 days of 
termination of pregnancy, irrespective of the 
duration and site of the pregnancy, from any cause 
related to or aggravated by the pregnancy or its 
management but not from accidental or incidental 
causes.” For every woman who dies from obstetric 
complications, approximately 30 more suffer from 
debilitating morbidities which include conditions 
such as uterine prolapse and obstetric fistulae. 
http://www.unfpa.org/mothers/morbidity.htm.

3. ‘the obligation to respect requires States to 
refrain from interfering directly or indirectly with 
the enjoyment of the right to health. the obligation 
to protect requires States to take measures that 
prevent third parties from interfering with article 
12 guarantees. Finally, the obligation to fulfil 
requires States to adopt appropriate legislative, 
administrative, budgetary, judicial, promotional 
and other measures towards the full realization 
of the right to health.’ (UNItED NAtIONS, 
2000, para. 33).
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RESUMO

O progresso equitativo e significativo na redução da mortalidade materna e na realização do 
objetivo de desenvolvimento do milênio 5 (ODM 5) demanda a adoção de uma abordagem 
baseada em direitos humanos que enfatize a accountability. Este artigo foca, especificamente, 
em como promover accountability para a concretização do direito à saúde materna se 
buscamos a transformação do discurso de direitos em políticas públicas de saúde práticas 
e em ferramentas de planejamento que afetam a prática do desenvolvimento – e, assim, 
transformam os sistemas de saúde de modo a responder melhor às necessidades de saúde 
materna das mulheres.

Depois de uma breve discussão sobre o conceito e o objetivo da accountability no 
contexto da concretização dos direitos da mulher relativos à saúde materna, este artigo 
elabora um ciclo de accountability no nível nacional que inclui: desenvolvimento e 
implementação de um plano de ação nacional; análise orçamentária; monitoramento e 
avaliação de programas com base em indicadores apropriados; e mecanismo de reparação, 
bem como iniciativas de base. Na última seção, o artigo trata da accountability de doadores.

PALAVRAS-CHAVE

Saúde maternal – Direito à saúde – Abordagem baseada em direitos – Accountability – 
Objetivos de Desenvolvimento do Milênio (ODMs)

RESUMEN

El avance significativo y equitativo en la reducción de la mortalidad materna y el logro del 
Objetivo 5 de Desarrollo del Milenio requiere la adopción de un enfoque basado en los 
derechos humanos que ponga énfasis en la rendición de cuentas. El presente artículo se 
concentra específicamente en cómo promover la rendición de cuentas para la realización del 
derecho a la salud materna si buscamos transformar el discurso de los derechos en política 
sanitaria y herramientas programáticas que puedan afectar la práctica del desarrollo, y al 
mismo tiempo transformar los sistemas de salud para satisfacer mejor las necesidades de las 
mujeres en términos de la salud materna. 

Después de analizar brevemente el concepto y la finalidad de la rendición de cuentas 
en el contexto de la realización de los derechos de la mujer a la salud materna, el artículo 
propone un círculo de rendición de cuentas a nivel nacional que incluye el desarrollo 
e implementación de un plan nacional de acción; análisis presupuestario; monitoreo 
y evaluación de programas sobre la base de indicadores adecuados; y mecanismos de 
reparación, como así también iniciativas a nivel de los centros de salud. En la última sección, 
el artículo aborda la rendición de cuentas de los donantes.

PALABRAS CLAVE

Salud materna – Derecho a la salud – Enfoque basado en los derechos (EBD) – Rendición 
de cuentas – Objetivos de Desarrollo del Milenio (ODMs)
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