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ABSTRACT

The years have seen a rise in the use of conscientious objection (CO) as means to deny women
their sexual reproductive health rights. While states have an obligation under international
human rights law to protect the freedom of thought, conscience and religion of people, they
also have obligations to protect the right to the highest attainable standard of health and
other fundamental rights. Over the years, International and regional human rights bodies have
indicated the need for CO to be limited so as to protect women’s rights.

As a means to balance both rights of medical service providers to exercise their moral beliefs
and to protect the right to health of women, countries around the world have also sought
different ways to regulate the use of CO. Whereas in some countries, some developments
have been made to regulate CO so as to protect fundamental rights of women, in others,
few guidelines exist in order to ensure availability of services for women in case refusals
are made. This article provides an overview of policies regulating CO in Latin America. It
considers the regulation of CO under both international law and under various state laws
within the region. It suggests that if women’s reproductive rights are to become a reality, then
there is a real need that states as well as international and regional human rights bodies
continue to find ways to clarify frameworks around CO, so that grounds of conscience do not
become an excuse to deny women realisation of their fundamental rights.
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1 ¢ Introduction

Conscientious Objection (CO) can be understood as the right of an individual to
refuse to participate in an activity that he or she considers incompatible with his or
her moral, religious, philosophical or ethical beliefs. While at the outset, the right of
an individual to assert a moral objection to performing certain duties may not appear
to be problematic, conscientious objections when made by medical providers to refuse
certain lifesaving procedures can raise a number of concerns in the context of sexual
reproductive health.

Studies suggest that use of CO has increasingly become a strategy through which
medical providers have sought to excuse themselves from their duties to provide essential
reproductive health services for women on moral grounds.' In a number of countries,
CO is largely unregulated or regulated minimally, having devastating consequences on
health and lives of women. In some countries, the right to CO is said to belong to not
only individuals but to an institution itself.? The World Health Organization (WHO)
has even recognised that, as a barrier to lawful abortion services, CO can impede
women from reaching the services for which they are eligible, potentially contributing
to unsafe abortion.’

While states have an obligation under international law to protect medical providers’
rights to freedom of thought, conscience and religion, they still have obligations to
protect the right to life and health of women. United Nations (U.N.) treaty monitoring
bodies, through a number of recommendations and concluding observations, have held
that as a means to protect the right to health, that CO must be regulated.* This article
suggests that there is a real need that states as well as human rights bodies impose clear
limits and guidelines on use of CO so as to protect women’s fundamental rights. As
much as international law may provide for useful guidelines within this context, the
example provided by some state courts may be further beneficial.

Part 1 considers arguments around CO and its status under international and regional
human rights law. Part II then addresses the different ways in which states have
sought to regulate CO to ensure that women’s sexual and reproductive rights are fully
protected. In particular, it considers the status of CO in Latin America. The example
of Latin America is taken, as women’s right to access to reproductive health services
within the region has consistently come under attack as regulations around abortion
and emergency contraception have been in a constant state of flux. Over the years, as
countries within the region have sought to decriminalise abortion, there has been a
backlash felt with doctors claiming protection of their right to CO, which is having
devastating impacts on the life and health of women. Ultimately, the paper analyses
some country-case studies from Latin American and concludes with suggestions for
governments, to secure protection of fundamental rights of women.
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2 « Sexual Reproductive Health Rights & Limits to CO under
International Human Rights Law

CO brings to the forefront the need for governments to balance their obligations to protect
the moral beliefs of individuals and the right of patients to receive adequate care. While the
right to thought, conscience and religion is recognised under international human rights
law, so is the right to the highest attainable standard of health.

Today, rights to sexual reproductive health are well established under international human
rights law. And international law, through the pronouncement of treaty monitoring bodies
has recognised the need to regulate CO to accommodate both medical providers’ beliefs and
women’s rights to timely medical care. Regulations for example, are to ensure availability
of willing providers and should clearly establish the types of services and circumstances in
which CO can be invoked. They should further establish oversight mechanisms, provide
penalties for health care professionals who do not comply with their duties’ and allow
women to claim remedies where their rights are violated.®

The Committee on Economic and Social Rights, states human rights bodies have held that
in order to protect the right to health and life of women, that rights to conscience can be
limited.” The U.N. Special Rapporteur on Health has even explained that the exercise of
CO cannot be upheld to supersede the right to health, integrity and privacy of women.®
Laws which protect rights to conscience and which restrict access to abortion, and other
reproductive services violate women’s rights to privacy and reproductive decision-making.
When CO is used to further deny such services, it undermines women’s ability to control
their reproductive autonomy and infringes upon their ability to have control over their bodies.

The Committee on the Elimination of Discrimination against Women (CEDAW
Committee) has held that “it is discriminatory for a State party to refuse to legally provide
for the performance of certain reproductive health services for women.” Thus when CO is
invoked, it recommends that, “measures be introduced to ensure that women are referred
to alternative health providers.”!® With respect to abortion, it specifically notes that policies
allowing for CO without ensuring alternative means of accessing abortion services violate
women’s reproductive rights and recommends that steps be taken to guarantee referrals in
such circumstances.!’ The Human Rights Committee, which monitors states compliance
with the ICCPR, has recognised CO as a barrier to abortion. It recommends that states
under their obligation to protect the right to life remove barriers to the procedure.'?

U.N. bodies have further elaborated the conditions upon which CO can be limited.
The Committee on Economic, Social and Cultural Rights (CESCR) and the Human
Rights Committee have identified that in order to protect the right to the highest
attainable standard of health, states can restrict CO as long as the restriction: 1) follows
the law; 2) is compatible with other human rights; 3) has legitimate aims; and 4) is
strictly necessary to promote general welfare.”” Thus one sees the need for exemptions
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and limits of CO to be clearly stated, so that both rights to conscience and women’s
right to health are balanced. It is additionally important that limits are explicitly stated
and that accountability mechanisms exist in order to ensure that CO does not become
a means to deny women life saving care. In his interim report on the criminalisation of
abortion in 2011, the U.N. Special Rapporteur on the Right to the Highest Attainable
Standard of Health specifically recommended that states clearly define exemptions to
CO™" and the CEDAW Committee has called on states to “take action to prevent and
impose sanctions for violations of rights by private persons and organisations.”"> When
legislation clearly imposes limits on CO and calls for accountability means it clarifies any
misunderstanding that can occur when a variety of rights may conflict.

3+ Regional developments on human rights standards to limit CO

Regional human rights bodies have also sought to establish limits around CO in health care
settings. The European Court of Human Rights (ECtHR) for example, has addressed the
need to restrict CO in matters of sexual reproductive health in a number of instances. It
has held that pharmacists cannot refuse to sell contraceptives, as the right to exercise one’s
beliefs in public is not always guaranteed.'® Additionally it has found that CO can only
be exercised by individuals and not by institutions."”” With respect to abortions it has held
that states have a positive obligation to regulate the practice of CO." In the case of RR v.
Poland, for example where a woman was denied access to a prenatal genetic examination
because of a doctor’s objection, the ECtHR held that effective implementation of abortion
laws is a necessary means to ensure respect for one’s private life."”

Reaffirming this decision one year later in the case of PS v Poland, where a teenager
became pregnant as a result of rape, the ECtHR held that legal frameworks around
abortion must ensure effective access to the procedure.”” Denial of life saving care in
such circumstances amount to a violation of women’s right to privacy, life and can even
amount to torture. Taking into consideration the rights of women in light of the right
to life of a fetus, the ECtHR in Vo v. France explained that any rights of the unborn are
limited by the rights and interests of the mother.

A - Regulation of CO & the Inter-American System of Human Rights

Where some developments have been made with respect to CO and women’s sexual
reproductive health within the regional system in Europe, no such standards have
been issued under the Inter-American system of Human Rights.”? The Inter-American
Court of Human Rights for example, has yet to decide a case explicitly calling for
a balance between rights to conscience and health. The Court however, tangentially
addressed the issue in the case of Artavia Murillo v. Costa Rica. In this case, the Inter-
American Court explicitly recognised reproductive rights, and sought to establish states
obligations around the regulation of such rights. It specifically held that, “states are
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responsible for regulating and overseeing the provision of reproductive health services
in order to ensure effective protection of the rights to life and personal integrity.”*
While the decision per se does not make specific reference to CO in health settings, it
still marks a significant recognition by the Inter-American System to uphold the need
for the protection of sexual reproductive health via an effective regulatory framework.

B - The Colombian Constitutional Court

A lack of precedence as established by the Inter-American Court however, has not thwarted
developments by national courts in the region. National courts have ruled upon CO and sought
to define its limits. The Constitutional Court of Colombia for example, has issued a number
of decisions to clarify the limits of CO and define its normative components with respect to
matters of health. In the landmark decisions of C-355 (2006), T-209 (2008), T-946 (2008)
and T-388 (2009), the Court liberalised abortion and specifically made legal rulings as to the
way health care institutions are to accommodate both medical providers right to conscience
and the right to lawful medical care of women.” The Court for example established that:
a.) CO can only be invoked by direct providers of abortions and not by medical assistants,
nurses etc.;”> b.) CO is an individual right and cannot apply to institutions; c.) CO claims
must be provided in writing; d.) Physicians can be sued for failing to comply with standards
around CO, and e.) “Because CO cannot be invoked with the effect of violating women’s
fundamental rights to health care...[that] individual objecting physicians have a duty of
immediate referral, and institutions must maintain information of non-objecting physicians
to whom patients can promptly be referred.”*
Reproductive Health from a Human Rights Perspective, the Inter-American Commission of
Human Rights even referred to the decisions by the Colombian Constitutional Court and

In a report entitled, Access to Information on

legitimised the Court’s guidelines around CO as human rights standards for the region.”” The
decisions as such have been heralded by some scholars as providing a holistic approach to CO
and serving an effective “blueprint” for countries to consider in the regulation of CO.*

The position under international human rights law is clear. While states are to protect the
rights to conscience and belief of medical providers, they can still limit the manifestation of
one’s right to thought to protect fundamental rights of women. Following such trends, states
have found different ways to regulate CO in the medical setting. To date, little research and
evidence exists as to the practice of CO internationally. Nonetheless, particular emblematic
cases in Latin America such as Colombia, Argentina, Brazil and Uruguay provide interesting
analysis for a human rights based approach to regulating CO in the reproductive sphere.

4 « CO in Latin America

Conscientious objection has increasingly become a contentious issue in a number of
countries in Latin America. Latin America is home to some of the most restrictive laws on
abortion. While abortion is criminalised in Nicaragua, the Dominican Republic, Chile,
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Honduras, and El Salvador, it is legal subject to conditions in other countries. As a means to
protect both interests of providers and women’s right to health, states throughout the region
have taken significant steps to regulate CO in the medical sphere.

A number of countries specifically require through legislation that medical providers
and institutions refer patients to non-objecting providers,” that CO claims be
provided in writing®® and that doctors explain why performing certain procedures
run counter to their deepest beliefs.>! Despite such improvements, CO still poses
impediments to women’s rights.

Where countries have sought to impose restrictions on CO, few oversight mechanisms
exist to hold objecting providers accountable. With lack of proper regulation and oversight
mechanisms, medical providers have increasingly been able to invoke claims to conscience
as a means to “abuse” the right. In light of such findings, there is a real need that states
continue to tighten regulations around CO so as to ensure that women’s rights are not
compromised in light of the need to protect freedoms of thought, conscience and religion.

Argentina is a case in point. Despite the fact that abortion is legal subject to certain
conditions and that CO is extensively regulated through law, medical providers
consistently refuse to perform essential services for women.?” Since 2003, the National
Congress has sought to regulate CO in the sphere of sexual reproductive health.”> While
the regulations stipulate in a number of ways that CO not be invoked in ways to deny
women access to sexual reproductive health services,? the regulations are still limited
as they fail to limit the right solely to individuals and fail to provide means to hold
objecting providers responsible for their obligations.*> Accordingly, both public and
private institutions and medical professionals can deny access to services. A number
of studies indicate that lack of legal accountability mechanisms have provided an
impetus for medical providers in the country to deny women information and access to

% In some instances, health professionals

reproductive services on grounds of conscience.
and pharmacists have even claimed CO as a way to refuse providing information on
abortion or to refer women to other willing providers, even when obligated by the
law.?” Access to information is a vital component of the right to health and when
CO is used to deny women information on the availability of essential reproductive
services, it infringes on the right of individuals to information and privacy in health.?®
Nonetheless, a survey carried out by CEDES in 2001, showed that 50 per cent of the
professionals surveyed considered that they must not perform vasectomies or tubal
litigations or provide information on those services.”” More than 30 per cent held the
same beliefs regarding contraception.*

In Brazil, where CO has been regulated since 2005, women have been denied access to
abortion because doctors have refused to provide such services. Even though the Ministry
of Health issued Decree 1,508/2005 in 2005 as a means to limit CO and to protect sexual
reproductive health of victims of rape, there have been incidents where doctors have blatantly
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overlooked the Decree. The Decree as it stands specifically provides for the “presumption of
truth in a woman’s word.”* Nonetheless, there have been instances where women have been
denied legal abortions because doctors were unwilling to believe their stories.** Research
shows that physicians, who interrogate rape victims, often require extensive documentation
with detailed facts; creating unnecessary barriers to legal abortion care.*

In Colombia, where regulations have stipulated legal consequences for objecting
providers, doctors have still sought to abuse their rights. After the Constitutional
Court liberalised abortion in 2006 and developed its ground breaking guidelines for
the regulation of COj; recent cases have shown that medical providers refuse to provide
abortion services though obliged to do so.* In Decision T-388/09, where the Court
looked to further clarify its guidelines on CO — by holding that public authorities,
judges, and healthcare providers, whether public or private, could be subject to legal

% if standards on CO are not complied with — steps were taken to challenge

sanctions
the holding. Immediately after the decision, “three citizens and the Inspector General
of Colombia himself petitioned the Constitutional Court to reverse the Decision,
arguing, among others, that the creation of rules on conscientious objection to

abortion”” went beyond those of its Decision from 2006.

In Uruguay for example, abortion is legal until the 12" week of pregnancy.”® As a means
to ensure access to abortion and other reproductive health services, the government
implemented Law 18.987 and Decree 375 (2012), which regulate the scope of the liberal
abortion law and seek to clarify the limits of CO.* To this extent, the regulations require
that institutions who are opposed to the practice of abortion, declare their objections to the
National Health Junta.’® Additionally, the regulations also try to address concerns where
CO may amount to civil disobedience or be abused. Accordingly, the regulations stipulate
that CO can be revoked at any time, and can be “implicitly revoked anytime a physician
provides abortion services.”' Given the broad reaching scope of the provisions, a number
of doctors challenged the decree, arguing that it unduly restricted their right to freedom of
thought. Accordingly, in August 2015, the highest administrative court annulled several of
the provisions limiting the exercise of CO.** In particular, the Court rendered null article
12, which prohibits physicians from forming any value judgment on a patient’s decision.”
Given the effect of the decision, there is real concern that any further gains that may be
made in the realm of sexual reproductive will also only be thwarted.

In Latin America, the varying extent to which CO has been used as a strategy to systematically
deny women’s access to reproductive health services has created an environment where it has
become more difficult for women to realise their fundamental rights. Given the concerns
that the abusive use of CO poses on women’s health and rights, there is a real need for
governments to strengthen legislation around CO and provide enforcement mechanisms
so as to ensure accountability within the health system. When legal policies lack grounds
for enforcement, their potential to be overlooked thereby violating women’s human rights
increases, as they stand only as “principles” to be considered.
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5« Conclusion

Clearly the illegitimate use of CO poses immense concern for women’s access to essential

reproductive health services and constitutes not only a violation of the right to health, but

right to information, non-discrimination and equality in health care, and privacy of women

as established under international human rights law. In this respect, guidance as afforded by

the Colombian Constitutional Court on CO and those recommendations made by treaty

monitoring bodies provide effective means for states to consider in the implementation of

their policies. Clearly if the sexual reproductive health of women is to become a reality, then

steps must be taken to ensure that one’s right to conscience cannot be abused so as to deny

access to life saving treatment for women around the world.
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